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History of EDC/CDC Legislation

Legislation was passed in 1989 to authorize 4A sales taxes for economic development.

Type A corporations (EDC) are created to fund primary job creation projects such as business
Infrastructure, manufacturing, corporate offices, call centers, and research and development
facilities. All expenditures must be for specific economic development projects. Type A EDCs
can also fund job training classes and public transportation.

The legislation was amended in 1991 and 1993 to authorize 4B sales taxes for economic, civic
and community projects.

Type B corporations (CDC) can fund all projects eligible for Type A, as well as parks, museums,
sports facilities, public infrastructure including water and sewer lines, public safety facilities and
similar projects that will promote new or expanded business enterprises.

The current legislation, the Development Corporation Act, can be found beginning in Section fESFTT"
501 of the Local Government Code.




The Impacts of Economic Development

Over 500 cities of all sizes within Texas have adopted 4A and/or 4B sales taxes for
economic and community development. Virtually all of the cities in the area with
which we compete for business development have EDC or CDCs.

Those funds can be used to achieve local goals such as:
* Maintain a desirable quality of life
* Promote balanced residential/commercial growth

* Develop a greater and more diversified property tax base

» Generate quality job opportunities FATRVIEW
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How the EDC & CDC Are Funded

In 2004 the Town residents voted on and approved propositions for a 4A and a 4B
sales tax. Additionally, voters approved the use of 4A funds for infrastructure for
water supply facilities to and through the CPDD. The taxes were approved by 73%
of the voters.

The Economic Development Corporation (EDC) is funded by a 1/2 cent Type A
sales tax and the Community Development Corporation (CDC) is funded by a 1/2
cent Type B sales tax.

There is no other tax funding for these corporations and the revenue that funds the
corporations is through sales taxes that are paid by customers of the commercial
businesses in Town.

FATRVIEW
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Fairview 4A Ballot Language - 2004

Proposition 1 - The adoption of a sales and use tax for the promotion and
development of new and expanded business enterprises at the rate of one-half
of one percent, as authorized by Section 4A of article 5190.6, Vernon's Texas
Civil Statutes, as amended from time to time ( the Development Corporation
Act of 1979).

Proposition 2 - The use of the sales and use tax authorized under Proposition
No. 1 and Section 4A of article 5190.6, Vernon's Texas Civil Statutes, as
amended from time to time (the Development Corporation Act of 1979), for
Infrastructure for water supply facilities including water transmission lines from
the Town's water supply facilities to and through the commercial planned
development district in the Town, and the maintenance and operation expenses
for such projects.

FATRVIEW




Fairview 4B Ballot Language - 2004

Proposition 3 - The adoption of a sales and use tax within the Town of Fairview at the rate of one-half of
one percent to undertake projects as described in Section 4B of article 5190.6, Vernon's Texas Civil
Statutes, as amended from time to time (the Development Corporation Act of 1979), including, but not
limited to, projects for the promotion of amateur (including children's) sports, athletic, entertainment, tourist,
convention, and public park purposes and events, including ball parks, auditoriums, amphitheaters, concert
halls, parks and park facilities, open space improvements, museums, exhibition facilities, and related store,
restaurant, concession, and automobile parking facilities, related area transportation facilities, and related
roads, streets, and water and sewer facilities, and other related improvements that enhance any of those
items, infrastructure relating to water supply facilities including water transmission lines from the Town's
water supply facilities to and through the commercial planned development district in the Town, and projects
to promote or develop new or expanded business enterprises including facilities to promote job creation and
retention, job training facilities, public safety facilities, streets and roads, drainage, and related
improvements, demolition of existing structures, and general improvements that are municipally owned, and
any other improvements or facilities that are related to any of the above projects and any other project that
the board determines will promote new or expanded business enterprises, and the maintenance and

operation expenses for any of the above described projects.
P g Y brol FATRVIEW
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Fairview EDC/CDC Organizational
Chart

Residents

|

Fairview Town Council

|

EDC/CDC Board of Directors

Sim Israeloff, President Jill Hawkins
Jeff Rutherford, Vice President Bob Herrema
Don Braun, Secretary Nancy Lewis

Carlo Strippoli




Structure of the Fairview
EDC/CDC

Town approved the establishment of the EDC and CDC to manage the economic
and community development efforts on behalf of the Town.

Statutory Boards Mandated by State Law — upon passage of the legislation the Town
Council must create an EDC and a CDC Board of Directors.

Bylaws governing EDC/CDC Board were updated in 2014 and ratified by the Town
Council.

EDC and CDC Boards are appointed by the Town Council

In 2014 the Council determined that the Board makeup of both the EDC and the
CDC would be the same to align the resources of both Corporations.

There is a separate budget adopted for the EDC and one for the CDC. The Board w
approves a budget and it is then considered by the Town Council. Lexas




Fairview Economic Development
Strategic Planning

The Town has had an Economic Development Strategic Plan in place since 2004. The Plan
was updated in 2015 and then again in 2018.

The 2004 plan included the goals of -

Creating a new and unique Town Center

Providing a variety of housing options in the community

Increasing the Town’s non-residential tax base

Improving infrastructure within the CPDD to attract and sustain desired commercial
development

Providing dining, shopping and entertainment opportunities for residents, workers and
visitors.

Attracting and retaining businesses within the Town that complement the community’s

image and lifestyle. FAIRUIEN|
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Fairview Economic Development
Planning 2015-2018

The EDC/CDC Board, as the economic development arm of the Town,
undertook the update of the 2004 Economic Development Plan. The
plan was updated in 2015 by the Board and ratified by the Town Council.
The Board recently updated the plan in 2018.

Strateqic Plan Vision Statement -

The Vision is to continue to be a community which has excellent
opportunities and development that is attracted to the diverse
opportunities to live, work, plan and grow.

Strategic Plan Mission Statement -

The Mission is to develop and nurture a diverse, vibrant economy

consistent with the values and goals of the community. E
FATRUVIEW
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Fairview Economic Development
Planning 2018

Strateqgic Plan Focus Areas -

1. Enhance marketing strategies and programs

2. Recruit businesses in the following areas:

Office and corporate headquarters

Medical

Financial and professional services

Technology, software and media

Retail, dining and entertainment

. Hotel, hospitality

3. Retaln and support the growth of existing businesses

o 0howhE

FATRVIEW
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Fairview Economic Development
Planning 2018

Strateqic Plan Goals —

The goals of the Plan are to establish and execute useful strategies to recruit new
businesses and support the growth of existing businesses. The adopted goals are to:

1. Continue to expand commercial tax revenue to provide better services and
lessen the burden of residential taxes.

2. Create and implement effective strategies to recruit new economic activity consistent
with the EDC focus areas.

. Work regionally to address issues related to workforce and transportation.

. In conjunction with the Fairview Town Council, develop infrastructure needed to foster
development in the Commercial District.

. Increase Fairview’s visibility on a local, regional, state and national level.

. Develop and maintain a positive and nurturing environment for local businesses. w
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Details of 380 Agreement

Details of the Agreement

Activation date of the repayment of the debt -
Life of agreement -

Year agreement will expire -

Total square footage constructed -

Total value of reimbursements, grants -

Town guarantee of revenue -

Total paid to Town to date -
Town current sales tax rates -
Source of reimbursements -

2010

25 years or when the obligation is met

2035

900,000

$48,685,934

Town will receive a minimum of $1,000,000 in
combined property taxes and sales taxes. All
property taxes will be available for the Town.

$9,000,000 in property and sales taxes
1% town, ¥2 %EDC, 2%CDC for a total of 2%.
EDC, CDC, and the Town sales tax receipts

Reimbursements are only made from sales taxes received from the development, not from

Town property taxes or any other sources

FATRVIEW




Annual Impact

Details of 380 Agreement — Average

Average Total Sales Taxes Collected from Center (represents 9-
year average)

Annual Payment to Town ($1,000,000 in property taxes or sales
taxes)

Average Property taxes paid (represents 9-year average)

Average Rebate back to the Center (represents 9-year average)

Average Property taxes paid

Average Total Sales Tax Retained from the Center (Collected
minus Rebate) ( Total 2% sales taxes)

Total Paid to Town

$1,808,790

-$1,000,000

+$508,978

$1,317,768

$508,978

+$491,022

$1,000,000

FATRVIEW
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Town Improvements from 380
Agreement

Facilities Constructed or Contributed by the Developer

Streets - Construction of Fairview Parkway, Convention Drive, Indian Springs Drive, Murray
Farm Road, Fairview Village Road, Water Tower Way, Stacy Road reconstruction.

Utilities - Construction of water, sewer, and storm drainage to serve the area.

Town Hall - Utilities and roads constructed to the Town Hall site, all site preparation work,
parking for Town Hall. Developer donated 5 acres of land to the Town for the Town Hall site.

FATRVIEW
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Previous EDC Projects

e Economic Projects Impact to Town Property Value Impact
« Noah’s 15t Class Event facility $2,500,000
 Marriott Residence Inn*  1st Hotel in Town $7,800,000

e Home 2 Suites* Additional Hotel in Town $6,200,000

e Cane Ro0ssO Destination Restaurant Part of Center

e Fairview Town Center Regional Shopping Center $200,000,000
 Public Projects Value of Project
« Water line Highway 5 Water line for CPDD and Town $289,000

e Town Hall Project Infrastructure for Town Hall $191,000
 *Annual Hotel Revenues Marketing and event funds $200,000 net

FATRVIEW
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Public Improvement Projects

e Park Improvements including
Veterans Park, Cypress Park, Monarch Park

Cultural Projects
 Fairview Youth Theatre

Town Events and Activities

« Showdown Half Marathon and 5K

e Fairview Half Marathon and 5K

« Movies in the Park

 Annual Christmas Celebration & Tree Lighting

Previous CDC Projects

Impact to Town
Funding for public parks for residents

Theatre events for residents and
visitors, traffic to Center

Funding for resident and visitor
community events, traffic to Center

FATRVIEW
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EDC/CDC Budget Information

Revenues -

Revenue from the Center has decreased by 11.5% over the past 6 years. Since Lincoln
acquired a number of spaces have been occupied by non-sales tax generating uses, ie.
Fairview Youth Theatre, ICode, Fairview Dermatology, etc.

Revenue from outside the Center has increased by 51% over the past 6 years.

Expenditures —

Collectively the EDC and CDC budgets approximately $500,000 in operating expenses and
generate approximately $600,000 in non-Center sales tax revenue.

Operating funds are allocated generally to personnel, marketing the Town, travel to economic
development events, contribution to civic activities. EATRVIEW




EDC/CDC Revenue and Expenditures FY 17-18

EDC Fund Actual CDC Fund Actual
FY 2017-18 FY 2017-18
Fund Balance $1,096,652 ~ Fund Balance $1,058,964
Revenue Revenue
Sales Tax Revenue - Center $450,246 Sales Tax Revenue - Center $450,246
Sales Tax Revenue - Non - Center $325,818 Sales Tax Revenue - Non - Center $325,818
Total Sales Tax $776,064 Total Sales tax $776,064
Interest $13,886 Interest $14,635
Total Revenue $789,950 Total Revenue $790,699
Operating Expenditures $240,564 Operating Expenditures $246,776
Net Operating Revenues $549,386 Net Operating Revenues $543,923
Total Rebate and Incentives $614,000 Total Rebate to FTC $514,000
FTC and Matrriott
Total Expenditures | $854,564 Total Expenditures $760,776
Revenues to Expenditures ($64,614) Revenues to Expenditures $29,923 NITNT
Year Ending Fund Balance $1,032,038 Year Ending Fund Balance $1,088,886
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Future CDC Revenue and Expenditures
with Fire Station Debt Contribution

Estimated
FY20-21
This is a scenario that depicts Fund Balance $1,058,964
what .the E.DC budget might Revenue
look like with the annual debt Sales Tax Revenue - Center $450,246
payment included for the Fire Sales Tax Revenue - Non - Center $325,818
Station. Operating expenses Total Sales tax $776,064
would be reduced as needed. nterest $14.635
The Board’s commitment to the Total Revenue $790.699
Fire Station Debt will total
$3,300,000 with the 30 years of Operating Expenditures $176,699
debt payment and the initial ,
$300. 000 cash contribution Net Operating Revenues $614,000
Total Rebate and Debt Service $614,000
FTC and Fire Station Debt
Total Expenditures $790,699

Revenues to Expenditures $0
Year Ending Fund Balance $1,088,886 FATRVIEW
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Economic Development Tools Available to
Fairview

Tools available to the Town for economic development include the
following. The Town has used or has considered using a number of
these tools -

4A and 4B funds

380 agreements

Hotel Occupancy Tax Funds
Waiver of Fees

Tax Abatements

TIF Funds

Public Improvement Districts
State Grants

Workforce Grants E
FATRVIEW
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Fairview Competitive Advantages and
Challenges

Fairview has a number of advantages that economic development prospects will consider
such as -

» Access to skilled, highly-educated workforce

e Centralized location in major growth corridor

* Intersection of US 75 and Sam Rayburn Tollway

e 4 airports within 35 miles

« Award winning educational systems

« Positive quality of life: public safety, services, entertainment

Challenges include -

e Limited available land

e Highly competitive economic development market surrounded by well funded
larger communities

« Lack of existing infrastructure FATRVIEW
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. Where Do Leads Come From?

Economic development opportunities are developed from a number of
sources including the following types of leads. Developing and
maintaining relationships with these sources is one responsibility of an
active economic development program -

 Brokers

* Developers

« Companies

o State of Texas

« Dallas Regional Chamber
e Site Location Consultants
 Business Contacts

FATRVIEW
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. Economic Development Process

FATRVIEW
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Questions?




AMENDED BYLAWS
OF THE
FAIRVIEW COMMUNITY DEVELOPMENT CORPORATION

WHEREAS, on March 2, 2004, the original Bylaws of the Fairview Economic Development
Corporation (Corporation) were adopted by the Town Council, and

WHEREAS, the original Bylaws have not been updated since their adoption, and
WHEREAS, the Board of the Corporation wishes to update the Bylaws to address several items,

Now, Therefore the following reflects the full Bylaws of the Corporation as amended on the 5%
_day of June_, 2014 by the FEDC Board and ratified by the Fairview Town Council on the
5" dayof June_, 2014.

ARTICLE 1
PURPOSE AND POWERS

Section 1. Purpose. The Corporation is incorporated for the purposes set forth in Article
Four of its Articles of Incorporation, the same to be accomplished on behalf of the Town of
Fairview, Texas (the "Town"), as its duly constituted authority and instrumentality in accordance
with the Development Corporation Act of 1979, as amended, TEX.REV.CIV.STAT.ANN,, art
5190.6 (the "Act"), and other applicable laws.

Section 2. Powers. In the fulfillment of its corporate purpose, the Corporation shall be
governed by Section 4B of the Act, and shall have all the powers set forth and conferred in its
Articles of Incorporation, in the Act, and in other applicable law, subject to the limitations
prescribed therein and herein and to the provisions thereof and hereof.

ARTICLE Il
BOARD OF DIRECTORS

Section 1. Powers, Number and Term of Office.

€)] The property and affairs of the Corporation shall be managed and controlled by a
Board of Directors (the "Board™) and, subject to the restrictions imposed by law; by the
Articles of Incorporation, and by these Bylaws, the Board shall exercise all of the powers
of the Corporation.



(b) The Board shall consist of seven (7) directors, each of whom shall be appointed
by the Town Council (the "Town Council”. At least three (3) members of the Board shall
be persons who are not members of the Town Council and who are not employees or
officers of the Town. Each director, including the initial directors, shall be eligible for
reappointment.

(©) Directors shall serve staggered two (2) year terms with four (4) positions
commencing service during odd years and three (3) positions commencing service during
even years from June 1 to May 31, or until a successor(s) is(are) appointed by the Town
Council.

(d) Any director may be removed from office by the Town Council at any time
without cause.

(e) Any director or officer may resign at any time. Such resignation shall be made in
writing and shall take effect at the time specified therein, or, if no time be specified, at the
time of its receipt by the president or secretary. The acceptance of a resignation shall not
be necessary to make it effective, unless expressly so provided in the resignation.

()] Any vacancy occurring on the Board through death, resignation or otherwise shall
be filled by appointment by the Town Council and the director appointed to fill any such
vacancy shall serve the remainder of the unexpired term.

Section 2. Meetings of Directors. The directors may hold their meetings at such place or
places in the Town as the Board may time to time determine; provided, however, in the absence
of any such determination by the Board, the meetings shall be held at the principal office of the
Corporation as specified in Article V of these Bylaws.

Section 3. Notice of Meetings to Directors.

€)] Regular meetings of the Board shall be held without the necessity of notice to
directors at such time and places as shall be designated from time to time by the Board.
Special meetings of the Board shall be held whenever called by the president, by the
secretary, by a majority of the directors, by the Mayor of the Town, or by a majority of
the Town Council.

Section 4. Open Meetings Act. All meetings and deliberations of the Board shall be
called, convened, held, and conducted, and notice shall be given to the public, in accordance with
the Texas Open Meetings Act, Chapter 551, TEX.GOV’T CODE ANN., as amended.

Section 5. Quorum. A majority of the entire membership of the Board of Directors shall
constitute a quorum for the conduct of the official business of the Corporation. The act of a
majority of the directors present at a meeting at which a quorum is in attendance shall constitute
the act of the Board and of the Corporation, unless the act of a greater number is required by law.

Section 6. Conduct of Business.




€)] At the meetings of the Board, matters pertaining to the business of the
Corporation shall be considered in accordance with rules of procedure as from time to
time prescribed by the Board.

(b) At all meetings of the Board, the president shall preside; provided that in the
absence of the President, the Vice President shall preside; and further provided that in the
absence of the President and Vice President, the directors present at the meeting may
appoint a director to preside at such meeting.

(c) The secretary of the Corporation shall act as secretary of all meetings of the
Board, but in the absence of the secretary, the presiding officer may appoint any person
to act as secretary of the meeting.

Section 7. Committees of the Board. The Board may designate two (2) or more directors
to constitute an official committee of the Board to exercise such authority of the Board as may be
specified by Board resolution. It is provided, however, that all final, official actions of the
Corporation may be exercised only by the Board. Each committee so designated shall keep
regular minutes of the transactions of its meetings and shall cause such minutes to be recorded in
books kept for that purpose in the principal office of the Corporation.

Section 8. Compensation of the Directors. Directors shall not receive any salary or
compensation for their services as directors. However, they shall be reimbursed for their actual
expenses incurred in the performance of their official duties as directors.

ARTICLE Il

OFFICERS

Section 1. Titles and Terms of Office.

€)] The officers of the Corporation shall be a president, a vice president, a secretary,
and a treasurer, and such other officers as the board may from time to time elect or
appoint. One person may hold more than one office, except that the president shall not
hold the office of secretary or assistant secretary. Terms of offices shall be one (1) year
with the right of an officer to be re-elected. Such officers shall be elected annually after
annual appointments or reappointments to the Board have been completed by the
Council.

(b) All officers are subject to removal from office at any time by a vote of a majority
of the entire Board.

(c) A vacancy in the office of any officer shall be filled by a vote of a majority of the
directors.

Section 2. Powers and Duties of the President. The president shall be the chief executive




officer of the Corporation, and, subject to the paramount authority of the Board, the president
shall be in general charge of the properties and affairs of the Corporation, shall preside at all
meetings of the Board, and may sign and execute all contracts, conveyances, franchises, bonds,
deeds, assignments, mortgages, notes and other instruments in the name of the Corporation.

Section 3. Vice President. The vice president shall have such powers and duties as may
be prescribed by the Board and shall exercise the powers of the president during that officer’s
absence or inability to act. Any action taken by the vice president in the performance of the
duties of the president shall be conclusive evidence of the absence or inability to act of the
president at the time such action was taken.

Section 4. Secretary.

€)] The secretary shall keep the minutes of all meetings of the Board in books
provided for that purpose, shall give and serve all notices, may sign with the president in
the name of the Corporation, and/or attest the signature thereto, all contracts,
conveyances, franchises, bonds, deeds, assignments, mortgages, notes and other
instruments of the Corporation, shall have charge of the corporate books, records,
documents and instruments, except the books of account and financial records and
securities, and such other books and papers as the Board may direct, all of which shall at
all reasonable times be open to public inspection upon application at the office of the
Corporation during business hours, and shall in general perform all duties incident to the
office of secretary subject to the control of the Board.

(b) The Board of Directors may appoint one or more persons to serve as an Assistant
Secretary. The Assistant Secretary may perform any duty required of or granted to the
Secretary in these Bylaws and/or in any resolution or order approved by the Board.

Section 5. Treasurer.

@) The treasurer shall have the responsibility to see to the handling, custody, and
security of all funds and securities of the Corporation in accordance with these bylaws.
When necessary or proper, the treasurer may endorse and sign, on behalf of the
Corporation, for collection or issuance, checks, notes and other obligations in or drawn
upon such bank, banks or depositories as shall be designated by the Board consistent with
these Bylaws. The treasurer shall see to the entry in the books of the Corporation full and
accurate amounts of all monies received and paid out on account of the Corporation. The
treasurer shall, at the expense of the Corporation, give such bond for the faithful
discharge of his/ her duties in such form and amount as the Board or the Town Council
may require.

(b) The Board of Directors may appoint one or more persons to serve as an Assistant
Treasurer. The Assistant Treasurer may perform any duty granted to the Treasurer in
these Bylaws and/or in any resolution or order approved by the Board.

Section 6. Board Positions. The president, the vice president, and the secretary shall be




named from among the members of the Board. The Treasurer and any Assistant Treasurer or
Assistant Secretary may, at the option of the Board, be persons other than members of the Board,
and may be employees of the Town.

Section 7. Compensation. Officers who are members of the Board shall not receive any
salary or compensation for their services, except that they shall be reimbursed for their actual
expenses incurred in the performance of their official duties as officers.

ARTICLE IV
FUNCTIONAL CORPORATE DUTIES AND REQUIREMENTS

Section 1. General Corporate Duties and Authority.

€)] In carrying out its purposes, the Corporation shall be authorized to exercise all
rights and powers granted under its Articles of Incorporation, in the Act, and in other
applicable law, subject to the limitations prescribed therein and herein and to the
provisions thereof and hereof, as well as the purposes set out in the voted proposition.

(b) The Board shall periodically submit reports to the Town Council as to the status
of its activities in carrying out its obligations under this Section, and, with respect to each
project undertaken by the Corporation shall submit quarterly annual reports on the status
and finances of such project.

(c) Any and all agreements between the Corporation and other parties shall be
authorized, executed, approved, and delivered in accordance with applicable law;
provided, that, prior to the authorization or execution of any such agreement a copy
thereof shall be provided to the Town.

(d)  All construction and other contracts let or entered into by the Corporation shall be
let or entered into in accordance with the laws applicable to the letting or entering into of
contracts by the Town, unless applicable law and the Town permit otherwise.

Section 2. Annual Corporate Budget. At least sixty (60) days prior to the commencement
of each fiscal year of the Corporation, the Board shall adopt a proposed budget of expected
revenues and proposed expenditures for the next ensuing fiscal year. The budget shall contain
such classifications and shall be in such form as may be prescribed from time to time by the
Town Council. The budget shall not be effective until the same has been approved by the Town
Council.

Section 3. Books, Records, Audits.

€)] The Corporation shall keep and properly maintain, in accordance with generally
accepted accounting principles, complete books, records, accounts, and financial
statements pertaining to its corporate funds, activities, and affairs.



(b) At the direction of the Town Council, the books, records, accounts and financial
statements of the Corporation may be maintained for the Corporation by the accountants,
staff, and personnel of the Town.

(c) The Corporation, or the Town if the option described in subsection (b) is selected,
shall cause its books, records, accounts, and financial statements to be audited at least
once each fiscal year by an outside, independent, auditing and accounting firm selected
by the Corporation and approved by the Town Council. Such audit shall be at the expense
of the Corporation.

Section 4. Deposit and Investment of Corporate Funds.

€)] All proceeds from loans or from the issuance of bonds, notes, or other debt
instruments ("Obligation") issued by the Corporation shall be deposited and invested as
provided in the resolution, order, indenture, or other documents authorizing or relating to
their execution or issuance.

(b) Subject to the requirements of contracts, loan agreements, indentures, or other
agreements securing Obligations, all other monies of the Corporation, if any, shall be
deposited, secured, and/or invested in the manner provided for the deposit, security,
and/or investment of the public funds of the Town. The Board shall designate the
accounts and depositories to be created and designated for such purposes, and the
methods of withdrawal of funds therefrom for use by and for the purposes of the
Corporation upon the signature of its treasurer and such other persons as the Board shall
designate. The accounts, reconciliation, and investment of such funds and accounts shall
be performed by the Department of Finance of the Town.

Section 5. Expenditures of Corporate Money. The monies of the Corporation, including
sales and use taxes collected in pursuant to Section 4B of the Act, monies derived from rents
received from the lease or use of property, the proceeds from the investment of funds of the
Corporation, the proceeds from the sale of property, and the proceeds derived from the sale of
Obligations, may be expended by the Corporation for any of the purposes authorized by the Act,
subject to the following limitations:

() Expenditures from the proceeds of obligations issued or incurred by the Corporation
shall be identified and described in the orders, resolutions, indentures, or other
agreements submitted to and approved by the Town Council prior to the execution of
loan or financing agreements or the sale and delivery of the Obligations to the purchasers
thereof required by Section 6 of this Article;

(i) Expenditures that may be made from a fund created with the proceeds of obligations,
and expenditures of monies derived from sources other than the proceeds of obligations
may be used for the purposes of financing or otherwise providing one or more "Projects,"
as defined in Section 4B of the Act, or other authorized purposes of the Corporation. The
specific expenditures shall be described in a resolution or order of the Board and shall be



made only after approval thereof by the Town Council unless such expenditures are set
forth in the annual budget required by Section 2 of this Article or in contracts meeting the
requirements of Section 1 (d) of this Article;

(iii) All other proposed expenditures shall be made in accordance with and shall be set
forth in the annual budget required by Section 2 of this Article or in contracts meeting the
requirements of Section 1 (d) of this Article.

Section 6. Issuance of Obligations. No obligations, including refunding obligations,
shall be authorized or sold and delivered by the Corporation unless the Town Council shall
approve such obligations by action taken no more than 60 (sixty) days prior to the date of
delivery of such obligation or refunding obligations.

ARTICLE V
MISCELLANEOUS PROVISIONS

Section 1. Principal Office.

€)] The principal office and the registered office of the Corporation shall be
372 Town Place, Fairview, TX 75069.

(b) The Corporation shall have and shall continually designate a registered agent at its
registered office, as required by the Act.

Section 2. Fiscal Year. The fiscal year of the Corporation shall be the same as the fiscal
year of the Town.

Section 3. Seal. The seal of the Corporation shall be as determined by the Board.

Section 4. Approval or Advice and Consent of the Town Council. To the extent that these
bylaws refer to any approval by the Town or refer to advice and consent by the Town Council,
such advice and consent shall be evidenced by a certified copy of a resolution, order or motion
duly adopted by the Town Council.

Section 5. Services of Town Staff and Officers. The Corporation shall have the right to
utilize the services of the Town Attorney, the Town Secretary, and Town Manager, provided (i)
that the Corporation shall pay reasonable compensation to the Town for such services, and (ii)
the performance of such service does not materially interfere with the other duties of such
personnel of the Town.

Section 6. Indemnification of Directors, Officers and Employees.

€)] As provided in the Act and in the Articles of Incorporation, the Corporation is, for
the purposes of the Texas Tort Claims Act (Subchapter A, Chapter 101, Texas Civil
Practices and Remedies Code), a governmental unit and its actions are governmental



functions.

(b) The Corporation shall indemnify each and every member of the Board, its
officers, and its employees, and each member of the Town Council and each employee of
the Town, to the fullest extent permitted by law, against any all liability or expense,
including attorneys’ fees, incurred by any of such persons by reason of any actions or
omissions that may arise out of the functions and activities of the Corporation.

(c) The Corporation may purchase and maintain insurance for the Corporation and on
behalf of any person who is or was a director, officer, employee or agent of the
Corporation or who is or was serving at the request of the Corporation as a director,
officer, employee, agent or similar position, against any liability asserted against him or
her or incurred by him or her in such capacity or arising out of his or her status as such,
whether or not the Corporation would have the power to indemnify him or her against
that liability under the Business Corporation Act Article 2.02-1. If such insurance is
obtained, the insurance may be procured, maintained or established with an insurer
deemed appropriate by the Board of Directors. In the absence of fraud, the judgment of
the Board of Directors as to the terms and conditions of the insurance shall be conclusive.

Section 7. Interpretation of Bylaws. These Bylaws and all the terms and provisions
hereof shall be liberally construed to effectuate the purposes set forth herein. If any word,
phrase, clause, sentence, paragraph, section or other part of these Bylaws, or the application
thereof to any person or circumstance, shall ever be held to be invalid or unconstitutional by any
court of competent jurisdiction, the remainder of these Bylaws and the application of such word,
phrase, clause, sentence, paragraph, section or other part of these Bylaws to any other person or
circumstance shall not be affected thereby.

ARTICLE VI

EFFECTIVE DATE, AMENDMENTS

Section 1. Effective Date. These Bylaws shall become effective upon the occurrence of
the following events:

(i) the approval of these Bylaws by the Town Council; and

(i) the adoption of these Bylaws by the Board.

Section 2. Amendments to Bylaws. These Bylaws may be amended at any time and
from time to time by majority vote of the Board of Directors with approval of the Town Council.



BYLAWS
OF THE

TOWN OF FAIRVIEW ECONOMIC DEVELOPMENT CORPORATION

ARTICLE 1
PURPOSE AND POWERS

Section 1. Purpose. The Corporation is incorporated for the purposes set forth in
Article Four of its Articles of Incorporation, the same to be accomplished on behalf of the
Town of Fairview, Texas (the "Town"), as its duly constituted authority and
instrumentality in accordance with the Development Corporation Act of 1979, as
amended, TEX REV.CIV.STAT.ANN,, art 5190.6 (the "Act"), and other applicable laws.

Section 2. Powers. In the fulfillment of its corporate purpose, the Corporation
shall be governed by Section 4B of the Act, and shall have all the powers set forth and
conferred in its Articles of Incorporation, in the Act, and in other applicable law, subject
to the limitations prescribed therein and herein and to the provisions thereof and hereof.

ARTICLE I
BOARD OF DIRECTORS

Section 1. Powers, Number and Term of Office.

(a) The property and affairs of the Corporation shall be managed and
controlled by a Board of Directors (the "Board") and, subject to the restrictions
imposed by law; by the Articles of Incorporation, and by these Bylaws, the Board
shall exercise all of the powers of the Corporation.

(b) The Board shall consist of seven (7) directors, each of whom shall be
appointed by the Town Council (the "Town Council". At least three (3) members
of the Board shall be persons who are not members of the Town Council and who
are not employees or officers of the Town. Each director, including the initial
directors, shall be eligible for reappointment.

(©) The directors constituting the first Board shall be those directors named in
the Articles of Incorporation. Successor directors shall serve for a term of two (2)
years or until his or her successor is appointed by the Town Council and has
qualified.

(d)  Any director may be removed from office by the Town Council at any



time without cause.

(¢)  Any director or officer may resign at any time. Such resignation shall be
made in writing and shall take effect at the time specified therein, or, if no time be
specified, at the time of its receipt by the president or secretary. The acceptance of
a resignation shall not be necessary to make if effective, unless expressly so
provided in the resignation.

® Any vacancy occurring on the Board through death, resignation or
otherwise shall be filled by appointment by the Town Council.

Section 2. Meetings of Directors. The directors may hold their meetings at such
place or places in the Town as the Board may time to time determine; provided, however,
in the absence of any such determination by the Board, the meetings shall be held at the
principal office of the Corporation as specified in Article V of these Bylaws.

Section 3. Notice of Meetings to Directors.

(@  Regular meetings of the Board shall be held without the necessity of
notice to directors at such time and places as shall be designated from time to time
by the Board. Special meetings of the Board shall be held whenever called by the
president, by the secretary, by a majority of the directors, by the Mayor of the
Town, or by a majority of the Town Council.

(b)  The secretary shall give or cause to be given notice to each director of
each special meeting in person or by mail, telephone or telegraph, at least two (2)
hours before the meeting. Unless otherwise indicated in the notice thereof, any
and all matters pertaining to the purposes of the Corporation may be considered
and acted upon at a special meeting. At any meeting at which every director shall
be present, even though without any notice, any matter pertaining to the purpose
of the Corporation may be considered and acted upon consistent with applicable
law.

(c)  Whenever any notice is required to be given to the Board, said notice shall
be deemed to be sufficient if given by depositing the same in a post office box in
a sealed postpaid wrapper addressed to the person entitled thereto at his or her
post office address as it appears on the books of the Corporation, and such notice
shall be deemed to have been given on the day of such mailing. Attendance of a
director at a meeting shall constitute a waiver of notice of such mailing.
Attendance of a director at a meeting shall constitute a waiver of notice of such
meeting, except where a director attends a meeting for the express purpose of
objecting to the transaction of any business on the grounds that the meeting is not
lawfully called or convened. Neither the business to be transacted at nor the
purpose of any regular of special meeting of the Board need be specified in the
notice to the directors or waiver of notice of such meeting, unless required by the
Board. A waiver of notice in writing, signed by the person or persons entitled to



said notice, whether before or after the time stated therein, shall be deemed

equivalent to the giving of such notice.

Section 4. Open Meetings Act. All meetings and deliberations of the
Board shall be called, convened, held, and conducted, and notice shall be given to the
public, in accordance with the Texas Open Meetings Act, Chapter 551, TEX.GOV’'T
CODE ANN., as amended.

Section 5. Quorum. A majority of the entire membership of the Board of
Directors shall constitute a quorum for the conduct of the official business of the
Corporation. The act of a majority of the directors present at a meeting at which a
quorum is in attendance shall constitute the act of the Board and of the Corporation,
unless the act of a greater number is required by law.

Section 6. Conduct of Business.

(@) At the meetings of the Board, matters pertaining to the business of the
Corporation shall be considered in accordance with rules of procedure as from
time to time prescribed by the Board.

(b) At all meetings of the Board, the president shall preside; provided that in
the absence of the President, the Vice President shall preside; and further
provided that in the absence of the President and Vice President, the directors
present at the meeting may appoint a director to preside at such meeting.

(c)  The secretary of the Corporation shall act as secretary of all meetings of
the Board, but in the absence of the secretary, the presiding officer may appoint
any person to act as secretary of the meeting.

Section 7. Committees of the Board. The Board may designate two (2) or more
directors to constitute an official committee of the Board to exercise such authority of the
Board as may be specified by Board resolution. It is provided, however, that all final,
official actions of the Corporation may be exercised only by the Board. Each committee
so designated shall keep regular minutes of the transactions of its meetings and shall
cause such minutes to be recorded in books kept for that purpose in the principal office of
the Corporation.

Section 8. Compensation of the Directors. Directors shall not receive any salary
or compensation for their services as directors. However, they shall be reimbursed for
their actual expenses incurred in the performance of their official duties as directors.

ARTICLE I
OFFICERS

Section 1. Titles and Terms of Office.



(@)  The officers of the Corporation shall be a president, a vice president, a
secretary, and a treasurer, and such other officers as the board may from time to
time elect or appoint. One person may hold more than one office, except that the
president shall not hold the office of secretary or assistant secretary. Terms of
offices shall be one (1) year with the right of an officer to be re-elected.

(b) Al officers are subject to removal from office at any time by a vote of a
majority of the entire Board.

(¢) A vacancy in the office of any officer shall be filled by a vote of a
majority of the directors.

Section 2. Powers and Duties of the President. The president shall be the chief
executive officer of the Corporation, and, subject to the paramount authority of the
Board, the president shall be in general charge of the properties and affairs of the
Corporation, shall preside at all meetings of the Board, and may sign and execute all
contracts, conveyances, franchises, bonds, deeds, assignments, mortgages, notes and
other instruments in the name of the Corporation.

Section 3. Vice President. The vice president shall have such powers and duties
as may be prescribed by the Board and shall exercise the powers of the president during
that officer’s absence or inability to act. Any action taken by the vice president in the
performance of the duties of the president shall be conclusive evidence of the absence or
inability to act of the president at the time such action was taken.

Section 4. Secretary.

(@)  The secretary shall keep the minutes of all meetings of the Board in books
provided for that purpose, shall give and serve all notices, may sign with the
president in the name of the Corporation, and/or attest the signature thereto, all
contracts, conveyances, franchises, bonds, deeds, assignments, mortgages, notes
and other instruments of the Corporation, shall have charge of the corporate
books, records, documents and instruments, except the books of account and
financial records and securities, and such other books and papers as the Board
may direct, all of which shall at all reasonable times be open to public inspection
upon application at the office of the Corporation during business hours, and shall
in general perform all duties incident to the office of secretary subject to the
control of the Board.

(b)  The Board of Directors may appoint one or more persons to serve as an
Assistant Secretary. The Assistant Secretary may perform any duty required of or
granted to the Secretary in these Bylaws and/or in any resolution or order
approved by the Board.

Section 5. Treasurer.



(@)  The treasurer shall have the responsibility to see to the handling, custody,
and security of all funds and securities of the Corporation in accordance with
these bylaws. When necessary or proper, the treasurer may endorse and sign, on
behalf of the Corporation, for collection or issuance, checks, notes and other
obligations in or drawn upon such bank, banks or depositories as shall be
designated by the Board consistent with these Bylaws. The treasurer shall see to
the entry in the books of the Corporation full and accurate amounts of all monies
received and paid out on account of the Corporation. The treasurer shall, at the
expense of the Corporation, give such bond for the faithful discharge of his/ her
duties in such form and amount as the Board or the Town Council may require.

(b) The Board of Directors may appoint one or more persons to serve as an
Assistant Treasurer. The Assistant Treasurer may perform any duty granted to the
Treasurer in these Bylaws and/or in any resolution or order approved by the
Board.

Section 6. Board Positions. The president, the vice president, and the secretary
shall be named from among the members of the Board. The Treasurer and any Assistant
Treasurer or Assistant Secretary may, at the option of the Board, be persons other than
members of the Board, and may be employees of the Town.

Section 7. Compensation. Officers who are members of the Board shall not
receive any salary or compensation for their services, except that they shall be reimbursed
for their actual expenses incurred in the performance of their official duties as officers.

ARTICLE IV

FUNCTIONAL CORPORATE DUTIES AND REQUIREMENTS

Section 1. General Corporate Duties and Authority.

(@) In carrying out its purposes, the Corporation shall be authorized to
exercise all rights and powers granted under its Articles of Incorporation, in the
Act, and in other applicable law, subject to the limitations prescribed therein and
herein and to the provisions thereof and hereof, as well as the purposes set out in
the voted proposition.

(b)  The Board shall periodically submit reports to the Town Council as to the
status of its activities in carrying out its obligations under this Section, and, with
respect to each project undertaken by the Corporation shall submit quarterly
annual reports on the statues and finances of such project.

(c)  Any and all agreements between the Corporation and other parties shall be
authorized, executed, approved, and delivered in accordance with applicable law;
provided, that, prior to the authorization or execution of any such agreement



a copy thereof shall be provided to the Town.

(d)  All construction and other contracts let or entered into by the Corporation
shall be let or entered into in accordance with the laws applicable to the letting or
entering into of contracts by the Town, unless applicable law and the Town permit
otherwise.

Section 2. Annual Corporate Budget. At least ninety (90) days prior to the
commencement of each fiscal year of the Corporation, the Board shall adopt a proposed
budget of expected revenues and proposed expenditures for the next ensuing fiscal year.
The budget shall contain such classifications and shall be in such form as may be
prescribed from time to time by the Town Council. The budget shall not be effective until
the same has been approved by the Town Council.

Section 3. Books, Records, Audits.

(@)  The Corporation shall keep and properly maintain, in accordance with
generally accepted accounting principals, complete books, records, accounts, and
financial statements pertaining to its corporate funds, activities, and affairs.

®) At the direction of the Town Council, the books, records, accounts and
financial statements of the Corporation may be maintained for the Corporation by
the accountants, staff, and personnel of the Town.

(¢)  The Corporation, or the Town if the option described in subsection (b) is
selected, shall cause its books, records, accounts, and financial statements to be
audited at least once each fiscal year by an outside, independent, auditing and
accounting firm selected by the Corporation and approved by the Town Council.
Such audit shall be at the expense of the Corporation.

Section 4. Deposit and Investment of Corporate Funds.

(a) All proceeds from loans or from the issuance of bonds, notes, or other debt
instruments ("Obligation") issued by the Corporation shall be deposited and
invested as provided in the resolution, order, indenture, or other documents
authorizing or relating to their execution or issuance.

(b)  Subject to the requirements of contracts, loan agreements, indentures, or
other agreements securing Obligations, all other monies of the Corporation, if
any, shall be deposited, secured, and/or invested in the manner provided for the
deposit, security, and/or investment of the public funds of the Town. The Board
shall designate the accounts and depositories to be created and designated for such
purposes, and the methods of withdrawal of funds therefrom for use by and for
the purposes of the Corporation upon the signature of its treasurer and such other
persons as the Board shall designate. The accounts, reconciliation, and investment



of such funds and accounts shall be performed by the Department of Finance of
the Town.

Section 5. Expenditures of Corporate Money. The monies of the Corporation,
including sales and use taxes collected in pursuant to Section 4 A of the Act, monies
derived from rents received from the lease or use of property, the proceeds from the
investment of funds of the Corporation, the proceeds from the sale of property, and the
proceeds derived from the sale of Obligations, may be expended by the Corporation for
any of the purposes authorized by the Act, subject to the following limitations:

(i) Expenditures from the proceeds of obligations issued or incurred by the
Corporation shall be identified and described in the orders, resolutions,
indentures, or other agreements submitted to and approved by the Town Council
prior to the execution of loan or financing agreements or the sale and
delivery of the Obligations to the purchasers thereof required by Section 6 of
this Article;

(i) Expenditures that may be made from a fund created with the proceeds of
obligations, and expenditures of monies derived from sources other than the
proceeds of obligations may be used for the purposes of financing or otherwise
providing one or more "Projects," as defined in Section 4B of the Act, or other
authorized purposes of the Corporation. The specific expenditures shall be
described in a resolution or order of the Board and shall be made only after
approval thereof by the Town Council unless such expenditures are set forth
in the annual budget required by Section 2 of this Article or in contracts
meeting the requirements of Section 1 (d) of this Article;

(iii) All other proposed expenditures shall be made in accordance with and shall

be set forth in the annual budget required by Section 2 of this Article or in
contracts meeting the requirements of Section 1 (d) of this Article.

Section 6. Issuance of Obligations. No obligations, including refunding
obligations, shall be authorized or sold and delivered by the Corporation unless the Town
Council shall approve such obligations by action taken no more than 60 (sixty) days prior
to the date of delivery of such obligation or refunding obligations.

ARTICLE V
MISCELLANEOUS PROVISIONS

Section 1. Principle Office.

(@)  The principle office and the registered office of the Corporation shall be
the registered office of the Corporation specified in the Articles of Incorporation.

(b)  The Corporation shall have and shall continually designate a registered



agent at its registered office, as required by the Act.

Section 2. Fiscal Year. The fiscal year of the Corporation shall be the same as the
fiscal year of the Town.

Section 3. Seal. The seal of the Corporation shall be as determined by the Board.

Section 4. Approval or Advice and Consent of the Town Council. To the extent that

these bylaws refer to any approval by the Town or refer to advice and consent by the
Town Council, such advice and consent shall be evidenced by a certified copy of a
resolution, order or motion duly adopted by the Town Council.

Section 5. Services of Town Staff and Officers. The Corporation shall have the
right to utilize the services of the Town Attormey, the Town Secretary, and Town

Administrator, provided (i) that the Corporation shall pay reasonable compensation to the
Town for such services, and (ii) the performance of such service does not materially
interfere with the other duties of such personnel of the Town.

Section 6. Indemnification of Directors, Officers and Employees.

(@) As provided in the Act and in the Articles of Incorporation, the
Corporation is, for the purposes of the Texas Tort Claims Act (Subchapter A,
Chapter 101, Texas Civil Practices and Remedies Code), a governmental unit and
its actions are governmental functions.

(b)  The Corporation shall indemnify each and every member of the Board, its
officers, and its employees, and each member of the Town Council and each
employee of the Town, to the fullest extent permitted by law, against any all
liability or expense, including attorneys fees, incurred by any of such persons by
reason of any actions or omissions that may arise out of the functions and
activities of the Corporation.

(c)  The Corporation may purchase and maintain insurance for the Corporation
and on behalf of any person who is or was a director, officer, employee or agent
of the Corporation or who is or was serving at the request of the Corporation as a
director, officer, employee, agent or similar position, against any liability asserted
against him or her or incurred by him or her in such capacity or arising out of his
or her status as such, whether or not the Corporation would have the power to
indemnify him or her against that liability under the Business Corporation Act
Article 2.02-1. If such insurance is obtained, the insurance may be procured,
maintained or established with an insurer deemed appropriate by the Board of
Directors. In the absence of fraud, the judgment of the Board of Directors as to
the terms and conditions of the insurance shall be conclusive.

Section 7. Interpretation of Bylaws. These Bylaws and all the terms and
provisions hereof shall be liberally construed to effectuate the purposes set forth herein.




If any word, phrase, clause, sentence, paragraph, section or other part of these Bylaws, or

the application thereof to any person or circumstance, shall ever be held to be invalid or

unconstitutional by any court of competent jurisdiction, the remainder of these Bylaws

and the application of such word, phrase, clause, sentence, paragraph, section or other

part of these Bylaws to any other person or circumstance shall not be affected thereby.
ARTICLE VI

EFFECTIVE DATE, AMENDMENTS

Section 1. [Effective Date. These Bylaws shall become effective upon the
occurrence of the following events:

(i) the approval of these Bylaws by the Town Council; and
(i) the adoption of these Bylaws by the Board.
Section 2. Amendments to Bylaws. These Bylaws may be amended at any time

and from time to time by majority vote of the Board of Directors with approval of the
Town Council.
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Type A and Type B Sales Tax Workshops
Texas Economic Development Council
2013-2014

General:

1. What is Type A and Type B sales tax?

Type A and Type B sales tax (formerly referred to as the Section 4A and Section 4B sales tax)
are sales laxes which cities may impose for cconomic development. These sales taxes are
authorized pursuant to the Development Corporation Act (also referred to as the “Act”).! Cities
must hold a sales tax election to adopt either a Type A or Type B sales tax. If adopted, the city
could not excecd the two percent (2%) local sales tax limit. The sales tax for cconomic
development is one of the most popular tools used by cities to promote economic development.

P2 How many cities have adopted a Type A or Type B sales tax?

Currently, there are 219 Type A economic development corporations, and 461 Type B economic
developntent corporations for a total of 680 corporations.”

Adoption of Tax:

3. How are Type A or Type B sales tax adopted?

To adopt either a Type A or Type B sales tax the voters must approve the sales tax at a sales tax
election.

4. Who can initiate a Type A or Type B sales tax election?

Type A or Type B cconomic development sales tax may be initiated by city council approving an
ordinance calling an election on the imposition of the sales tax; or by a petition signed by a
number of qualified voiers that equals at least twenty percent (20%) of the voters who voted in
the most recent regular city election. If the city receives a petition signed by the required number
of qualified voters then the city is required to pass an ordinance calling an election on the
imposition of the tax.*

5. When must a2 Type A or Type B sales tax election be held?

Type A or Type B sales tax election must be held on a uniform election date as provided by
Chapter 41 of the Election Code. In 2011, the Texas Legislature amended the statute to provide
that the uniform election dates are as follows: (1) the second Saturday in May in an odd-

Tex. Loc. Gov'r Cobr Chapters 501 - 505 (formerly Art. 5190.6 of the Texas Revised Civil Statutes).

TrEXAS COMPTROLLER, TEXAS FISCAL YEARS 2008-2009 ECONOMIC DEVELOPMENT CORPORATION REPORT,
Exhibit 10 at 10 (Nov. 2010).

TEX, LOC, GOVt CODE ANN. §§ 504.251 & 505.251.
TEX. LOC. GOV'T CODE ANN, §§ 504.255 & 505.256.

i
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Type A and Type B Sales Tax Workshups
Texas Economic Development Council
2013-2014

numbered year; (2) the sccond Saturday in May in an even-numbered ycar, for an election held
by a political subdivision other than a county; or (3) the first Tuesday afier the {irst Monday in
November.”

6. Can every city adopt a Type A or Type B sales tax?

Not every city is authorized to adopt a Type A sales tax. Yet, it appears every Texas city could
adopt a Type B sales tax provided the city does not exceed two percent (2%) in local sales tax.

Fligible Type A cities include a city located in a county with a population of 500,000 or fewer; a
city which has a population of less than 50,000 and is located within two or more counties, one
of which is Bexar, Datlas, El Paso, Harris, Hidalgo, Tarrant or Travis County; or a city which is
under 50,000 population and is within the San Antonio or Dallas Raé)id Transit Authority
territorial limits, but has not clected to become part of the transit authority.

Eligible Type B cities include an eligible Type A city; a city located in a county with a
population of 500,000 or more according to the most recent federal decennial census and the
current combined sales tax rate does not exceed eight and one-quarter percent (8.25%) at the
time the Type B tax is proposed; or a city which has a population of 400,000 or more according
to the most recent federal decennial census, and is located in more than one county, and the
combined state and local sales tax rate does not exceed eight and one-quarter percent (8.25%).
Given, an eligible Type A city is a city located in a county with a population under 500,000, and
an cligible Type B city is a city located in a county with a population of 500.000 or more, it
appears cvery Texas city is eligible to adopt the Type B sales tax provided the local sales tax rate
docs not exceed two percent (2%).*

7. 1f the Type A or Type B sales tax proposition fails at a sales tax election
when could the city resubmit a Type A or Type B sales tax proposition
to the voters for voter approval?

Il voters do not approve a Type A or Type B sales tax proposition, another election to adopt a
Type A or Type B sales tax could not be held for one (1) year.” The Election Code allows a
municipality to hold a subsequent election on the corresponding uniform election date that
Ofcursdaﬁproximately one (1) year later, even if the date falls several days before a full year has
clapsed.

' TEX. E1LGC. CODE ANN.§ 41.001(a).
Trx, Loc. Gov'r CODE ANN. § 504.002.
TEX. Lo, GOV'T CODE ANN. § 505.002,
OTEX. Loc. Gov'T CoDpE ANN. §§ 504.002(1), 505.002(1), 505.002(3)
" TEX. LOC. GOV'r CODE ANN. §§ 504,253 and 503.256 and TEX. TAX CODE ANN. § 321.406 (Vernon 2002).
" Trx. ELEC. CODE ANN. § 41.0041(a) (Vernon 2003).
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Tax Rate:

8. What is the tax rate for a Type A or Type B sales tax?

The sales tax rate for either a Type A or Type B sales tax is 1/8th, 1/4th, 3/8ths or 1/2 of one
percent. The total rate of all local sales and use taxes may not exceed two percent (2%).1

9. Can Type A or Type B increase/decrease a tax rate once it is adopted?

The Type A sales tax may be increased or reduced if the proposition is approved by the voters at
an election called and held for that purpose. A city which imposes a Type A tax may, on its own
motion, call an election to increase or reduce the Type A salcs tax. Further, on a petition signed
by at least ten percent (10%) or more of the registered voters of the city, the city may be required
to call an election on a proposed increase or decrease of the Type A tax rate.'” There is not
statutory authority to increase or decrecase the Type B sales tax rate after its injtial adoption.

10.  Can a city create more than one Type A or Type B corporation?

A city cannot create two Type A or Type B corporations and assess total sales and use tax of one
percent (1%). The Deve!og)ment Corporation Act specifically precludes the creation of more than
one Type B corporation.” Iikewise, Type A prohibits the creation of morc than one Type A
corporation.”  Nevertheless, provided the total local sales and use taxes did not exceed two
percent (2%), an eligible city could create one Type A corporation and one Type B corporation.

TeX. LOC. GOV'T CODE ANN. §§ 504.252(b) and 505.252(b).
TEX. LOC. GOV'T CODE ANN. § 504.258,

TEX. LOC. GOV’'T CODE ANN. § 505.003(b) (provides “[a] municipality may not authorize the creation of more
than one Type B corporation.™).

TeX. LOC. GOV'T CORE ANN. § 504.003(b) (provides *[a] municipality may not authorize the creation of more
than one Type A corporation.”).
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Permissible Expenditures of Sales Tax Procceds:

11.

What are permissible Type A projects?

Type A Projects Which Must Create or Retain Primary Jobs

In 2003, the Texas Legislature enacted a requirement that certain Typc A projects create or 1etam
primary jobs. The term “primary job” is defined further in the Act and is discussed below. "
However, not all Type A projects arc required to create or retain primary jobs. The Act requires
the following Type A projects create or retain primary jobs:

(1) Type A corporations may provide land, buildings, equipment, (facilitics,
expenditures, targ,eted infrastructure, and improvements that are for the creation or
retention of primary jobs; and that are found by the board of directors to be required or
suitable for the development, retention, or expansion of:*

(a) manufacturing and industrial tacilities;

(b) research and development facilities;

(©) military facilities, including closed or realigned military bases;

(d) recycling facilities;

(e) distribution centers,

{H small warchouse facilitics capable of serving as decentralized storage and
distribution centers;

(g)  primary job training facilities for use by institutions of higher education;
and

(h) regional or national corporate headquarters facilities.

Type A Projects Which Are Not Required to Create or Retain Primary Jobs

The following Type A projects arc not required to create or retain primary jobs:

(1)  jobtraining classes;'”

(2) certain targeted infrastructure projects necessary to promote or develop new or
expanded business enterprises, limited to streets and roads, rail spurs, water and sewer
utilities, and electric utilities, gas utilities, drainage, site improvements, and related
improvements, telecommumcanons and Internet improvements, and beach remediation
along the Gulf of Mexico;'®

¥ Trx. Loc. Gov’r CODE ANN. § 501.002(12).

TEX. Loc. Gov'T COLE ANN. §§ 501.101(2)A)-(L).

T TEX. LOC. GOV'T CODE ANN. §§ 501.102 and 501.162.
¥ Tex. LoC. GOV'T CODE ANN. § 501.103.
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land, buildings, equipment, facilities, improvements, and expenditures required or

suitable for use for a career center if the area to be benefited by the career center is not
located within the taxing jurisdiction of a junior college district;””

4) general aviation business service airport that is an integral part of an industrial
park;®

(5) port-related facilities to support waterborne commerce:”'

(6) development, improvement, expansion, or maintenance of facilities relating fo the

operation of commuter rail, light rail, or motor buscs;22 and

(N

development or construction of housing facilitics on or adjacent to the campus of

a public state college. This particular provision expires September 1, 2017.%

In addition, certain Type A corporations meeting the requisite revenue amounts, population, and
other requirements specified in the Act, may assist with certain Type A projects without the
creation or retention of primary jobs. These projects include the following:

(1)

Type A corporations located within twenty-five (25) miles of an international

border, with a city population of less than 50,000 or an average rate of unemployment
that is greater than the state average rate of unemployment during the preceding twelve
(12) month period may assist with land, buildings, facilities, infrastructure, and
improvements required or suitable for the development or expansion of airport
facilitics;z"

{(2) Type A corporations, located in Hidalgo county, may provide certain assistance
with infrastructure necessary to promote or develop new or expanded business
enterprises, including airports, ports, and sewer or solid waste disposal facilities,
provided Type A sales tax revenue does not support the project;?® and

(3) Type A corporations in a city with a population of 10,000 or more, located in a
county bordering the Gulf of Mexico or the Gulf Intracoastal Waterway, and has, or is
included in a metropolitan statistical arca of this state that has, an unemployment rate that
averaged at least two percent (2.0%) above the state average for the most recent two (2)

*lex. Loc.

lEx. LocC,
I'Fx. Loc.
Tex.1oc.

TEX. Lo,
TEx. Toc.

TeX. Lo,

GOV’ ConE ANN, § 501.105,

GOV CODE ANN. § 504.103(c)(1).

GOV’ 1 CODI ANN. § 504.103(c)(2).

GOV COnk ANN. § 502.052.

GOV’1 CODT ANN. § 501.163 (as added by Tex. H.B, 2473, 83" Leg,, R.S. (2013)).
GOV’ Conhr ANN. §§ 501,106 and 504.103(c)(3).

Gov'1 CoDE ANN, § 501.107.
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consecutive years for which statistics are available, the term “project” includes
expenditures found by the board of directors to be required or suitable for infrastructure
improvemenis neccessary to develop and revitalize arcas in the corporation’s authorizing
municipality, including: streets and roads, rail spurs, water and sewer utilities, clectric
utilities, gas utilities, drainage, site improvements, and related improvements;
telecommunications, data, or Internet improvements; or facilities designed to remediate,
mitigate, or control erosion, including coastal erosion along the Guif of Mexico or the
Gulf Intracoastal Waterway. This particular provision expires September 1, 2017.%

What are permissible Type B projects?

Type B Projects Which Must Create or Retain Primary Jobs

Not all Type B projects are required to create or retain primary jobs. Nonetheless, certain
sections of the Act require certain Type B projects create or retain primary jobs. Consequently,
Type B corporations may assist with the following projects, provided the following projects
create or retain a primary job:

(O Type B corporations may provide land, buildings, equipment, facilities,
expenditures, targeted infrastructure, and improvements that are for the creation or
retention of primary jobs; and that are found by the board of directors to be required or
suitable for the development, retention, or expansion of?’

(a) manufacturing and industrial facilities;

(b) research and development facilities,

(c) military facilities, including closed or realigned military bases;

(d) transportation facilities, including airports, hangars, railports, rail
switching facilitics, maintenance and repair facilities, cargo facilities,
related infrastructure located on or adjacent to an airport or railport
facility, marine ports, inland ports, mass commuting facilities, and parking
facilities;

(e) scwage or solid waste disposal facilitics;

(D recycling facilities,

() air or water pollution control facilities;

(h) distribution centers;

(i) small warchouse facilities capable of serving as decentralized storage and
distribution centers;

() primary job training facilities for use by institutions of higher education;
and

(k) regional or national corporate headquarters facilities.

% TEx LOC. GOV'T CODE ANN. § 501.108 (as added by Tex. H.B. 1966, 83" Leg., R.S. (2013)).
7 Tex, LOC. GOV T CODE ANN. § 501.101.
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(2)  Type B corporations may provide land, buildings, equipment, facilitics, and
improvements found by the board of directors to promote or develop new or expanded
business enterprises that create or retain primary jobs, including a project to provide:?®

(a) public satety facilities;

(b} streets and roads;

{c) drainage and related improvemenis;

(d) demolition of existing structures;

(e) general municipally owned improvements; and

() any improvements or facilities that are rclated to a project described by
this subsection; and any other project that the board of directors in its
discretion determines promotes or develops new or expanded business
enterprises that creale or retain primary jobs.

Tvpe B Projects Which Are Not Regquired to Create or Retain Primary Jobs

Not all Type B projects are required to create or retain primary jobs. The following Type B
projects are not required to create or retain primary jobs:

(1) job training classes;**

(2) certain targeted infrastructure projects nccessary to promote or develop new or
cxpanded business enterprises, limited to streets and roads, rail spurs, water and sewer
utilities, and electric utilitics, gas utilities, drainage, site improvements, and related
improvements, telecommunications and Internet improvements, and beach remediation
along the Gulf of Mexico;

(3) land, buildings, equipment, facilities, improvements, and expenditures required or
suitable for use for a career center if the area to be benefited by the career center is not

located within the taxing jurisdiction of a junior college district;”’

(4) projects consisting of professional and amateur (including children's) sports,
athletic, entertainment, tourist, convention, and public park purposes and events;>

(5) affordable housing projects;*

(6) water supply facilities projects, with the requisite voter approval;*

TEX.
TEX.
TiX.
TEX,
Trx.
TEX.

Loc. Gov'r CODE ANN. § 505.155.
Loc. Gov'r CODE ANN. §§ 501,102 and 501.162,
LOC. GOV'T CODE ANN. § 501,103,
Loc. Gov'r CODE ANN. § 501,105,
Loc. GOV T CODE ANN, § 505,152,
LoC. GOV'T CODE ANN. § 505.153,
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(7) water conservation programs, with the requisite voter approval;™”

(8) development, improvement, expansion, or maintenance of facilities relating to the
X . Ao . 16
operation of commuter rail, light rail, or motor buses:™

(9) development or expansion of airport or railport facilitics, including hangars,
maintenance and repair facilities, cargo facilities, and related infrastructure located on or
adjacent to an airport or railport facility, if the project is undertaken by a Type B
corporation and enters into a development agreement with an entity who acquires a
leasehold or other possessory interest from the Type B corporation and is authorized to
sublease the entity’s interest for other authorized projects; and is approved by city council
by resolution;’” and

(10)  development or construction of housing facilities on or adjacent to the campus of
a public state college. This particular provision expires September 1, 2017,

In addition, certain Type B corporations meeting the requisite revenue amounts,

population requirements, and other requirements specified in the Act, may assist with certain
Type B projects without the creation or retention of primary jobs. Thesc projects include the
following:

(1N Type B corporations located within twenty-five (25) miles of an international
border, with a city population of less than 50,000 or an average ratc of unemployment
that is greater than the state average rate of unemployment during the preceding twelve
(12) month period may assist with land, buildings, facilities, infrastructure, and
improvements required or suitable for the development or expansion of airport
facilities;”

(2) Type B corporations, located in Hidalgo county, may provide certain assistance
with infrastructure necessary to promote or develop new or expanded business
enterprises, including airports, ports, and sewer or solid waste disposal facilities,
provided Type B sales tax revenue does not support the projf:ct;‘lIJ

34

38

36

a8

EL

40

TEX. Loc. Gov't CobE ANN. §§ 505.154(1yand 505.304.
TEX. LOC. GOVl CODE ANN. §§ 305.154(2) and 505.304,
TEX. Loc. Gov'i CODE ANN. § 502.052.

TEX. Loc. GOvV'I CODE ANN. § 505.1561.
TEX. Loc. GOV*T CODE ANN. § 501.163 (as added by Tex. H.B. 2473, 83" Leg,, R.S. (2013)).
TeX. LoC, Gov'T CODE ANN. § 501.106.
TeX. LOC. GOV’ CODE ANN, § 501.107.
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(3) Type B corporations, which have not generated more than $50,000 in revenues in
the preceding two (2) fiscal years, may provide land buildings, equipment, facilities, and
improvements found by the board of directors to be required or suitable for the
development, retention, or cxpansion of business enterprises, provided city council
authorizes the project by adopting a resolution following two (2) separate readings
conducted at least one (1) week apart:”’

(4)  Type B corporations with a population of 20,000 or less, may provide land,
buildings, equipment, facilitics, expenditures, targeted infrastructure, and improvements
found by the board of directors to promote new or expanded business development,
provided projects which require an expenditure of more than $10,000 city council must
adopt a rt,solullon authorizing the project after giving the resolution at least two (2)
separate readings; "

(5} Type B corporations located wholly or partly in Dallas or Harris county and has
within its city limits and extraterritorial jurisdiction less than 100 acres that can be used
for the development of manufacturing or industrial facilities in accordance with the
zoning laws or land use restrictions of the city, the term project also means Type B
expenditures found by the board of directors to be required for the promotion of new or
cxpanded business enterprises within the Jandlocked community;* and

(6) Type B corporations in a city with a population of 10,000 or more, located in a
county bordering the Gulf of Mexico or the Gulf Intracoastal Waterway, and has, or is
included in a metropolitan statistical area of this state that has, an unemployment rate that
averaged at least two percent (2.0%) above the state average for the most recent two (2)
consecutive years for which statistics are available, the term “project” includes
expenditures found by the board of directors to be required or suitable for infrastructure
improvements necessary to develop and revitalize areas in the corporation’s authorizing
municipality, including: streets and roads, rail spurs, water and sewer utilities, electric
utilities, gas ulilities, drainage, site improvements, and related improvements;
telecommunications, data, or Internet improvements; or facilities designed to remediate,
mitigate, or control erosion, including coastal erosion along the Gulf of Mexico or the
Gulf Intracoastal Waterway. This particular provision expires September 1, 2017.%

What are permissible Type B projects for a Type B corporation which
received less than $50,000 in Type B sales tax revenue?

In 2005, the Texas Legislature authorized certain Type B corporations to use Type B sales tax
revenue for land, buildings, equipment, facilities, and improvements found by the board of

TTEX. LoC. GOV'r CODE ANN. § 505.156.
' TEX. LoC. GOV'T CODE ANN. § 505.158.

43

44

TeX. Loc. GOV'F CODE ANN. § 505.157.
TEX. LOC. GOV'T CODE ANN. § 501.108 (as added by Tex. H.B. 1966, 83"/ Leg., R.S. (2013)).
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directors o be required or suitable for the development, retention, or cxpansion of business
enterprises. This broad use of sales tax revenue is available for Type B corporations which have
not for each of the preceding two fiscal years received more than $30,000 in Type B sales tax
revenues, and the governing body of which has authorized the project has adopted a resolution
only after giving the resolution at least two separate readings conducted at least one week apart.ds

14.  What are permissiblec Type B projects for a Type B corporation located
in a city with a population of 20,000 or less?

‘Type B corporations located in a city with a population of 20,000 or less may rely on the various
definitions of “project” contained within the statute. Yet, in 2005, the Texas Legislature made a
significant revision affecting many Type B cconomic development corporations. This
amendment authorizes a Type B corporation located in a city with a population of 20,000 or fcss
to assist with land, buildings, equipment, facilities, expenditures, targeted infrastructure, and
improvements. Nonetheless, the board of directors must determine the assistance will promoie
new or expanded business development. If the assistance will promote new or expanded business
development, the Type B corporation is authorized to fund the project. The statute requires the
following of certain procedural requirements for expenditures exceeding $10,000. The Type B
corporation may not undertake a project authorized by this section that requires an expenditure of
more than $10,000 until city council adopts a resolution authorizing the project after giving the
resolution at Icast two (2) separate readings.‘"’

15. What are permissible Type B projects for a Type B corporation located
in a “landlocked community”?

A “landlocked community’ may rely on the various definitions of “project” contained in the Act.
[However, a landlocked community may also look only to a specific provision added recently by
the Texas Legislature. In 2005 the Texas Legislature authorized a Type B corporation located in
a “landlocked community” to usc Type B sales tax revenue towards “expenditures found by the
board of directors to be required for the promotion of new or expanded business enterprises
within the landlocked community.*’ The term “landlocked community” is defined to mean a city
which is located wholly or partly located in a county with a population of 2 million or more and
has within its city limits and extraterritorial jurisdiction less than 100 acres that can be used for
the development of manufacturing or industrial facilities in accordance with the zoning laws or
land use restrictions of the city. Accordingly, this specific provision is limited to Type B
corporations located wholly or partly within Harris or Dallas counties.

Y TEX. Loc. GOV'T CODE ANN. § 505.156.
% TEX. Loc. GOV'T CObE ANN. § 505.158.
' TEX. LOC. GOV'T CODE ANN. § 505.157.
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16. What are permissible Type A projects for a Type A corporation located
in a city with a population of less than 7,500, and which has a Type B
corporation?

In 2011, the Texas Legislature amended the statute by addressing the authority of a Type A
corporation located within a city with a population of less than 7,500 and which also has a Type
B corporation. The city council by ordinance may authorize a Type A corporation to undertake
any project that a Type B corporation may undertake. The statute also provides that the city
council by ordinance may also revoke the authority to pursue Type B projects.  Yel, the
revocation would not affect the authority of the Type A corporation to complete the project or to
repay any debt incurred in connection with the project.*®

17.  Can Type A and Type B corporations assist with Hurricane Ike
disaster relief projects?

Type A and Type B economic development corporations located wholly or partly within the
Hurricane Tke disaster area may provide assistance towards Hurricane Tke disaster area bonds.
Corporations authorized to participate in Huwrricane lke disaster area bond projects must be
located wholly or part in one of the following thirty-four (34) Texas counties: Angelina, Austin,
Brazoria, Chambers, Cherokee, Fort Bend, Galveston, Greg, Grimes, Hardin, Harris, Harrison,
Houston, Jasper, Jefferson, Liberty, Madison, Matagorda, Montgomery, Nacogdoches, Newton,
Orange, Polk, Rusk, Sabine, San Augustine, San Jacinto, Shelby, Smith, Trinity. Tyler, Walker,
Waller, and Washington Counties. For these cligible corporations, the term “project” is defined
to mean the undertaking of costs which are cligible o be paid from the proceeds of qualified
Hurricane Tke disaster area bonds.* Accordingly, the corporation should consult their bond
counsel regarding Hurricane Ike bond projects. The term “project” does not include qualified

residential rental projects, or projects the costs of which are payable from qualified mortgage
bonds.*

18. Whatis a “primary job”?

In 2003, the Texas Legislature amended the Development Corporation Act to require certain
Type A or Type B projects creale or retain primary jobs. Yet, not all projects must create or
retain primary jobs. The term primary job means “a job that is . . . available at a company for
which a majority of the products or services of that company are ultimately exported to regional,
statewide, national, or international markets infusing new dollars into the local cconomy; and” is
included in one of nearly sixteen (16) different North American Industry Classification System
(NAICS) sector codes.™

* TEX. LOC. GOV CODE ANN, § 504.171.

" TEX. LOC. GOV'T CODE ANN. § 501.452(1).
TeX. LoC. Gov'r CODE ANN. § 501.252(2).
1 TEX, LOC. GOV'T CODE ANN, § 501.002(12).
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The NAICS sector code categories include: crop production; animal production; forestry and
logging; commercial fishing; support activitics for agriculture and forestry; mining; utilitics;
manufacturing; wholesale trade; transportation and warehousing; information (excluding movie
theaters and drive-in theaters); securitics, commodity contracts, and other financial investments
and related activities; scientific research and development services; management of companies
and enterprises; telephone call centers; and correctional msututxonc;5 Further, a job included
within the national security sector code classification for the armed forces, army, navy, air force,
marine corps, and military bases meet the definition of “primary job.”

19. Can a Type A corporation fund a Type B project?

Type A sales tax may be used to fund Type B projects with voter approval.> A public hearing
rust be conducted within the city to inform the residents of the city of the cost and impact of the
project prior to the election.” Further, the city must publish notice of the hearing in a newspaper
with general circulation in the city at least thirty (30) days before the date set for the hearing. The
notice must include the date, time, place, and subject of the hearing and should be published on a
weekly basis until the date of the hearing.” In addition, the Texas Legistatarc amended the
statute in 2011 by addressing the authority of a Type A corporation located within a city with a
population of less than 7,500 and which also has a Type B corporation. The city council by
ordinance may authorize a Type A corporation to undertake any project that a Type B
corporation may undertake.”®

20. Can Type A or Type B corporations expend sales tax proceeds for
promotional purposes?

Both Type A and Type B corporations may spend no more than ten percent (10%) of the
corporate revenues for promotional purposes.’ 7 Recently, the Texas Attorney General considered
promotional expenditures and concluded a promotional purpose is a question of fact for the
board of directors to resolve in the first instance, subject to judicial review and the supervisory
authority of the city council.”® Further, the city council could approve or disapprove of a
particular promotional expenditure. The Attorney General noted a corporation may not spend
more than ten percent (10%) of its current annual revenues for promotional purposes in any

.

T TEX. Loc. GOV'T CODEE ANN. § 504.152.

$ Tex. Loc. Gov'r CODE ANN. § 504.153,

o

* TEx. Loc. Gov'r CODE ANN. § 504.171.

37 Tgx. Loc. GOV'T CODE ANN. §§ 504.105(a) and 505.103.
¥ Op. Tex. Att'y Gen, No. GA-0086 (2003).

[

A
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given year. Yet, unexpended revenues spccnlcally sct aside for promotional purposes in past
years may be expended for such purposes.™

21. Can Type A or Type B corporations expend sales tax proceeds for job
training classes?

A Type A or Type B corporation may spend sales tax proceeds for job training offered through a
business enterprise under certain conditions. The business enterprise must commit in writing to
create jobs which pay wages that are at least equal to the prevailing wage for the applicable
occupation in the local market area, or increase its payroll to pay wa, (%cs that are at least equal to
the prevailing wage for the occupation in the local labor market area.

In addition, Type A and Type B corporations in a city with a population of 10,000 or more,
located in a county bordering the Gulf of Mexico or the Gulf Intracoastal Waterway, and has, or
is included in a metropolitan statistical area of this state that has, an unemployment rate that
averaged at least two percent (2.0%) above the stalc average for the most recent two (2)
consecutive years for which statistics are available, may spend sales tax revenue for job training
that consists of: (1) providing job-related life skills sufficient to enable an unemployed individual

to obtain employment; and (2) providing job training skills sufficient to enable an unemployed
individual to obtain employment.

22. Can Type A or Type B corporations expend sales tax proceeds for
training seminars?

In the 2001 legislative session, the Texas Legislature amended the Development Corporation Act
to require certain Type A and Type B economic development officials to complete a training
scminar which ensures officials properly and legally operate the corporatlon and administer the
tax imposed for the benefit of the Type A or Type B corporation.®* One of the following three
city officials are required to attend a seminar each twenty-four (24) month period: tht, city
attorney, the city administrator, or cily clerk. Further, the executive director or other person who
is responsible for thc daily admmlstrdhon of the corporation must attend a seminar in each
twenty-four (24) month period.® The Development Corporation Act specifically authorizes to
use of Type A or Type B sales tax proceeds to pay for the costs of attending the seminar.%

fd.

TEX. Loc. GOv™r CODE ANN. §§ 501.102 and 501.162.

TEX. LOC. GOV'T CODE ANN. § 501.163 (as added by Tex. H.B. 1967, 83" Leg., R.S. (2013)).
TEX. LOC. GOV'T CODE ANN. § 502.101.

TEX. LOC. GOV'T CODE ANN, § 502.101{(a)(1) & (2).

TeEX. Loc. Gov't CODE ANN. § 502.101(d).

03
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23. Can Type A or Type B corporations grant or gift Type A or Type B
proceeds to a business entity without a performance agreement?

In 2003, the Texas Legislature amended the Development Corporation Act to address business
incentives and performance agreements. Type A and Type B corporations may not provide a
direct incentive or make expenditures on behalf of a business entcrpusc unless the corporation
enters into a performance agreement with the business enterprise.”® The performance agreement
at a minimum must provide for a schedule of additional payroll or jobs to be creatcd or retained
and the capital investment to be made as consideration for any incentives.®® Further, the
agreement must specify the terms for any repayment should the business fail to meet the
performance requirements specified in the agreement.

24, Can Type A and Type B corporations hire an independent third party
to conduct business recruitment or development?

Uype A and Type B corpomtlone may hire a third party for the purposes of conducting business
recruitment or development.*” Nonetheless, the corporation must enter into a written contract
approved by the corporation’s board of directors in connection with the payment of a
commission fee, or thing of value to a broker, agent, or third party who is involved in busincss
recruitment or development. This requirement docs not apply to the business recruitment or
development aclivities conducted by the executive director or other employees of the Type A or
Type B corporation. Should the corporation hire a third party for the purposes of business
recruitment ot development without a written contract approved by the board, the corporation
could be liable to the State of Texas for a civil penalty in an amount not o exceed $10,000.
Further, the Texas Attorney General’s office could bring an action to recover the pcmlty in
Travis County District Court or the district court in the county in which the violation occurred.®®

25. Can Type A or Type B corporations use sales tax proceeds to cleanup
contaminated property?

Should the Texas Governor’s office or Texas Commission on Environmental Quality encourage
or request a Type A or Type B corporation to use sales tax proceeds to cleanup contaminated
property, the corporation may not undertake the project until the use is approved by a majority of
the qualified voters of the city voting in an election called and held for that purpose. The ballot
proposition is as follows:%*

¢ Tex. Loc. Gov'I CODE ANN, § 501.158(a).

8 TEx. Lac. GOV'T CODE ANN. § S01.158(b).

7 TEX. LOC. GOV'T CODE ANN. § 502.051.

% TExX.LoC. GOv'I'CODE ANN. § 502.051(c).

@ TEx. LoC. GOV'T CODE ANN. §§ 504.304 and 505.305.
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“The use of sales and use tax proceeds for the cleanup of contaminated
property.”

26. Can Type B corporations expend sales tax proceeds for water supply
facility projects?

A water supply facility is a permissible Type B project provided the voters approve the project in
an election called and held for that purposc.m The term “water supply facility” includes dams,
transmission lines, well field developments, and other water supply alternatives.”’ The ballot
proposition which must be used to vote for or against the waler supply [acility is as follows: ™

“The use of sales and use tax proceeds for infrastructure relating to
(insert water supply facilitics or water conservation programs, as
appropriate).”

27. Can a Type B corporation expend sales tax proceeds for a water
conservation program?

Water conservation programs include incentives to install waler-saving plumbing fixtures,
educational programs, brush control programs, and programs to replace malfunctioning or
leaking water lines and other water facilitics.”® These programs are permissible Type B projects
provided the project is approved by a majority of the qualified voters in an election called held
for that purpose. The ballot wording which must be used for such a proposition is as follows:™*

“The use of sales and use tax proceeds for infrastructure relating to
(insert water supply facilities or water conservation programs, as
appropriate).”

28. Can Type A or Type B corporations undertake projects which are
located outside the city limits of the eligible city?

An economic development corporation may undertake projects outside of the city limits with
permission of the governing body that has jurisdiction over the property.” Consequently, should
a Type A or Type B corporation decide to undertake a project located completely in the city’s
extraterritorial jurisdiction or beyond, it should get approval from the county commissioners
court.

" TEX. LOC. GOV'T CODE ANN. §§ 505.154 and 505.304.
" TeX. LOC. Gov'I CODE ANN. § 505.154(1).
" TEX. LOC. GOVt CODE ANN. § 505.304(b).
™ TExX. LOC. GOV CODE ANN. § 505.154(2).
TEX. LOC. GOV'T CODE ANN. § 505.304(b).
TEX. LOC. Gov™I CODE ANN. § 501.13%(a).

74

75
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Type A Ballot Wording:

29. Is there required ballot wording for the adoption of a Type A sales tax?

The Development Corporation Act plowdcs the ballot wording to adopt the Type A sales tax.
The proposition must be worded as follows: 7

“The adoption of a sales and use tax for the promotion and development of

new and expanded business enterprises at the rate of percent”
(one-eighth, one-fourth, three-eighths, or one-half to be inserted as
appropriate).

30. Is there required ballot wording to increase or decrease the Type A
sales tax rate?

A city may on its own motion or on the petltlon of at least ten percent (10%) or more of the
registered voters of the city call an ¢lection to increase or reduce the Type A sales tax rate.’ " The
Type A sales tax rate may be reduced or increased in one or more increments of one-eighth of
one percent to a minimum of one-cighth of one percent and a maximum of one-half of one
percent. Nevertheless, the Development Corporation Act does not provide the ballot wording for
such a proposition. The Act simply provides that *[t]he ballot for an clection under this section
shalt be printed in the same manner as the ballot under Section 504,256.” Section 504.256 of the
Texas Local Government Code contains the wording to adopt the Type A sales tax.

31. Is there required ballot wording to abolish a Type A sales tax?

There is required ballot language a city must use for a ballot proposition to abolish a Type A
sales tax. The Devclogment Corporation Act provides that the proposition for termination must
be worded as follows:’

“Termination of the {(name of the corporation).”

32. Is there required ballot wording if a city wished to impose a Type A
sales tax for a certain time period?

A city is authorized to limit the imposition of a Type A sales tax for a certain time period. If a
city dec_}ges to impose the sales tax for a limited period, the required baliot wording is as
follows:

" TEX. LOC. GOV'T CODE ANN. § 504.256.

7 TEX. LOC. GOV'T CODE ANN. § 504.258(b).

® TEX, LOC. GOV'T CODE ANN. § 504.352.

™ TEx. LOC. GOV'T CODE ANN. §§ 504.256 and 504.257.
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“The adoption of a sales and usc tax for the promotion and development of
new and expanded business enterprises at the rate of ~___of one
percent (insert one-eighth, one-fourth, three-eighths, or one-half to be
inscrted as appropriate) to be imposed for years (the number of years
to be inserted as appropriate).”

Is there required ballot wording should a city decide to limit the use of
Type A sales tax proceeds to certain projects?

A city is authorized to limit the use of Type A sales tax to a specific project or projects. Should a
city decide to limit the uses of the tax, the ballot proposition is as follows:*”

34.

“The adoption of a sales and use tax for the promotion and development of
(insert description of the project) at the rate of of one percent (one-
cighth, one-fourth, three-cighths, or one-half to be inserted as appropriate).”

Is there required ballot wording should a city which imposes a sales tax
for property tax relief decide to reduce the tax to adopt a Type A sales
tax?

The Type A sales tax and the sales tax for property tax relief may appear as separate ballot
propositions. Cities may also offer a joint ballot proposition on the sales tax for property tax
relief ar;tli Type A sales tax. If a city offers a joint proposition, the ballot proposition is as
follows:

35.

“The adoption of a sales and use tax within the municipality for the
promotion and development of new and expanded business enterprises at the
rate of of one percent (one-cighth, one-fourth, three-eighths, or one-
half to be inserted as appropriate) and the adoption of an additional sales
and use tax within the municipality at a rate of of ene percent to
be used to reduce the property tax rate” (one-eighth, one-fourth, three-
eighths, or one-half to be inserted as appropriate).”

Is there required ballot language should a Type A corporation choose to
reduce or abolish their Type A sales tax to adopt a Type B sales tax?

A city may offer a joint ballot proposition to reduce or abolish an existing Type A sales tax and
at the same time adopt a Type B sales tax. However, the Development Corporation Act does not
provide statutory ballot wording for such a proposition. Also, a city can still choose to have the
voters vote on repealing or reducing a Type A tax and adopting a Type B tax as separate ballot

R

81

TEX. LoC. Gov™r CODE ANN. § 504.260.
TEX. LOC, GOV'T CODE ANN. § 504.261(b)
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propositions.** If the city scparates the measures into separate ballot propositions, it is possible
that one, both, or neither of the items would be approved at the clection.

36. Is there required ballot wording should a Type A corporation choose to
use sales tax proceeds to cleanup contaminated property?

A Type A corporation may use sales tax proceeds to undertake the cleanup of contaminated

property if the use is approved by a majority of the qualified voters of the city voting in an

clection called and held for that purpose. The ballot wording which must be used is as fotlows:®

“FThe use of sales and use tax procceds for the cleanup of contaminated
property.”

Type B Ballot Wording:

37. Is there required ballot wording for the adoption of a Type B sales tax?

The Development Corporation Act does not contain mandatory ballot language to adopt a Type
B sales tax. The Texas Election Code simply provides that the city has authority to frame the
ballot proposition, unless a statutc provides the wording.® The ballot proposition must indicate
the rate proposed for the Type B sales tax. The voters then vole for or against the proposition.

38. Is there required ballot wording to increase or reduce the Type B sales
tax rate?

There is not statutory authorization for the Type B tax rate to be increased or reduced at a
subsequent election.

39. Is there required ballot wording to abolish a Type B sales tax?

There is not ballot wording to abolish a Type B corporation created before September 1, 1999.
The city, by resolution, could terminate or dissolve the Type B development corporation.®”® 1f the
city passes such a resolution, the corporation and the tax would continue only for the time period
nccessary to pay off any outstanding debt.

The Act provides that a city must hold an election on dissolving a Type B corporation created on
or after September 1, 1999, if a proper petition is submitted to the city council. The petition

. TEX. LOC. GOV'T CODE ANN. § 505.255.
¥ TEX. LOC. Gov'T Covk ANN, § 504 304(b).
¥ Tex. ELEC. CODE ANN. § 52.072(a).

®TEX. LOC. GOV'T CODE ANN. § 501.401.
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must be signed by at least ten percent (10%) of the registered voters of the city.* The ballot
proposition to dissolve a Type B corporation created on or after September 1, 1999 is as
follows:?’

“Terminationofthe .~ {(name of the corporation).”

40. Is there required ballot wording if a city wished to impose a2 Type B
sales tax for a certain time period?

There is not specified ballot wording which limits a Type B sales tax for a specified period of
time. Nonetheless, the Development Corporation Act provides that an eligible city may allow
the voters to vote on a ballot proposition that limits the length of time that a Type B sales and use
tax may be imposed.®® An eligible c1ty that imposes a tax for a limited time may later ¢xtend the
period of the tax’s imposition or reimpose the tax only if the extension or reimposition is
authorized by a majority of the qualified voters of the city voting in an election called and held
for that purpose.

41. Is there required ballot wording should a city decide to limit the use of
Type B sales tax proceeds to certain projects?

The Development Corporation Act does not specifically address Type B ballot wording for
certain projects. Nonetheless, the Development Corporation Act provides that the city may allow
the voters 1o vote on a ballot proposition that limits the use of the Type B sales and use tax to a
specitic project.” Further, a Type B corporation that has been created to perform a specific
project as provided by this subsection may retain its corporate existence and perform other
projects as may be approved by the voters of the city under an election called and held for that
purpose in the same manner as Section 504.260 of the Texas Local Government Code.””

42. Is there required ballot wording should a city which imposes a sales tax
for property tax relief decide to reduce the sales tax for property tax
relief to adopt a Type B sales tax?

In 2005, the Texas Legislature amended chapter 321 of the Texas Tax Code by addressing
combined municipal sales and use tax propositions.”’ The statute provides that a city may by a
combined ballot proposition lower or repeal any dedicated or special purpose municipal sales

5 Tex. Loc. Gov'r CODE ANN. § 505.352.

¥ TEX. LOC. GOV'T CODE ANN. § 505.353.

# TEX. LOoC. GOV'T CODE ANN. § 505.2565().
¥ TEX. LOC. GOV'T CODE ANN. § 505.2575(a).
TEX. LOC. GOV’T CODF ANN. § 505.2575(b).
"' TEX. TAX CODE ANN. § 321.409,

90
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tax, including the additional sales tax for property tax retief, and by the same proposition raise or
adopt any other dedicated or special purpose municipal sales tax, including the additional salcs
tax for property tax relief. In addition, a city can still offer the propositions as scparate ballot
propositions.

43. Is there required ballot language should a Type A city choose to reduce
or abolish their Type A sales tax to adopt a Type B sales tax?

A city is authorized to offer a joint ballol proposition to reduce or abolish an existing Type A
sales tax and adopt a Type B sales tax.”> Nonetheless, the Development Corporation Act does
not provide ballot wording for a combined proposition. A city may still offer the propositions as
separate measures.

44. Is there required ballot wording should a Type B corporation choose to
use sales tax proceeds to clean up contaminated property?

A Type B corporation may use sales tax procecds to undertake the cleanup of contaminated
property if the use is approved by a majority of the qualified voters of the city voting in an
clection called and held for that purpose. The ballot wording which must be used is as follows:”

“The use of sales and use tax proceeds for the cleanup of contaminated
property.”

45. Can Type B corporations expend sales tax proceeds for water supply
facility projects?

A water supply facility is a permissible Type B projcet provided the voters approve the project in
an clection called and held for that purpose.94 The term “water supply facility”™ includes dams,
transmission lines, well field developments, and other water supply alternatives.™  The baltor
proposition which must be used to vote for or against the water supply facility is as follows:”

“The use of sales and use tax proceeds for infrastructure relating to
(insert water supply facilities or water conservation programs, as
appropriate).”

“ TEX. LOC. GOV'T CODE ANN. § 505.255.

" TeEX. LOC. GOV'T CODE ANN. § 505.305.

" TeX. Loc. GOV'T CODE ANN. §§ 505.154 and 505.304.
¥ TEX. Loc. GOv'T CODE ANN. § 505.154.

% TEX. LOC. GOV'T CODE ANN. § 505.304(b).
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46. Can a Type B corporation expend sales tax proceeds for a water
conservation program?

Water conscrvation programs include incentives to install water-saving plumbing fixtures,
educational programs, brush control programs, and programs to replace malfunctioning or
leaking water lines and other water facilities.” These programs are permissible Type B projects
provided the project is approved by a majority of the qualified voters in an election called and
held forgsthat purpose. The ballot wording which must be used for such a proposition is as
follows:

“The usc of sales and use tax proceeds for infrastructure relating to
(insert water supply facilities or water conservation programs, as
appropriate).”

Admuinistration of Sales Tax:

General:

47. Who administers and oversees a Type A or Type B sales tax?

Once the Type A or Type B sales tax is adopted, the sales tax revenucs are administered by the
corporations. Non-profit corporations must be created to administer these sales taxes. These
corporations arec governcd by the Development Corporation Act, and Texas Non-Profit
Corporation Act, as contained in the Texas Business Organizations Code.”® The corporations
determine which projects to fund, with city council retaining approval authority over all
expenditures of the corporation.'”

48. If a city has both Type A and Type B sales tax must the city create
separate corporations for administration of the Type A and Type B
sales tax?

The city must establish separate corporations and boards of directors to administer the Type A
and Type B taxes.'”

T TEX. LOC. GOV'T CODE ANN. § 505.154.
" TEX. LOC. GOV'T CODE ANN. § 505.304(b).
® TEX. LOC. GOV'T CODE ANN. §§ 504.003, 505.003 & 501.054.

TEX. LoC. GOV'T CODE ANN, § 501.073(a) (formerly § 21) (“The corporation’s authorizing unit [city council]
will approve all programs and expenditures of a corporation and annually review any financial statements of the
corporation.™)

TeX. LoC. Gov'T CODE ANN. §§ 504.003 and 505.003.

100

L]
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Role of City Council:

49. Does city council have to approve expenditures for permissible Type A
and Type B projects?

The development corporation has the power to expend the proceeds of the economic
development sales tax for purposes authorized by the Development Corporation Act.'®
Nonetheless, city council retains authority to “approve all programs and expenditures of a
corpurmion.”m City council’'s oversight includes the authority to approve promotional
expenditures as well, '

50. Can city council fund certain Type A or Type B projects on their
motion?

City council cannot expend Type A or Type B funds on their own initiative. Approval for
funding of projects begins with the board of dircctors. Should the board of directors decide to
fund a particular project, cily council approval is required. Nonetheless, city council cannot fund
a project on their initiative.'” The board of directors must also approve the project.

51. Can a quorum of city council attend a Type A or Type B corporation
meeting?

A quorum of city council could atlend a Type A or Type B meeting. However, attendance by a
quorum of city council would require compliance with the Open Meetings Act. Consequently,
the city would want o post an agenda of the city council meeting for 72 hours prior to the
meeting.'™  Further, recent amendments to the Open Meetings Act may require the agenda be
posted on the city™s Internet website.'"?

52. Is city council entitled to the financial records of a Type A or Type B
corporation?

The Development Corporation Act provides that city council will annually review the financial
rccords of the corporation and at all times will have access to the books and records of the

192 Tex. Loc. GOV CODE ANN. §§ 504.303 and 505.302.
" TEX. Loc, GOV'T CopE ANN. § 501.073(a).

" Op. Tex. Alt'y Gen. No. GA-0086 (2003) at 3 -~ S (concluding city council may approve or disapprove a
particular promotional expenditure).

Op. Tex. Aty Gen. No. JC-0488 (2002) at 3 (*Before addressing the City’s principal concemn, we address its
assumption that the City, rather than its [Type B] development corporation, may expend the sales tax proceeds
for the purposes authorized by the voters. This assumption is contrary to the Act.”).

W TEX, GOv'T CODE ANN. §§ 551.041 and 551.043.
Tix. Gov'i CODE ANN. § 551.056(b).
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corporation. '%®

53.  Does city council appoint the directors of the Type A and Type B
corporation?

The board of directors of a Type A corporation consists of at least five (5) directors who are
appointed by city council.'” Similarly, seven (7) directors appointed by city council serve on
the Type B board.''®

54.  Could city council discuss the appointment of the directors of the Type
A or Type B corporation in executive session?

A city council may only meet in executive session under the personnel exception if the person
being discussed is an officer or employee of the city. Neither the appeintment of advisory
committee members nor the hiring of independent contraclors are proper subjects for executive
scssions under the personnel exception.''! Whether a particular position is an officer or employce
of the city is a question of fact.

In Texas Attorney General Letter Opinion 94-063 the Attorney General considered whether the
Dallas City Council could deliberate in executive session the appointment of board members 10
the Dallas Area Rapid Transit Authority (DART). Although, the Attorney General noted factual
determinations could not be resolved in the opinion process, the opinion concluded city council
could discuss in executive session appointees to the Dallas Area Rapid Transit Authority. This
conclusion was based on several factors, including: a public officer generally has a fixed term of
office and could be removed only in accordance with law; public officers perform governmental
functions “largely independent of the control of others;” and city council was authorized by state
law to appoint members to the DART board.

55.  Can city council remove the directors of a Type A or Type B
corporation?

Type A board of directors serve terms not to exceed six {6) years and are subject to removal at
. . . 2 5 .

any time by city council.'"? Type B board of directors serve two (2) year terms and are subject to

removal at any time by city council.!"?

" Prx. Loc. GOV'T CODE ANN. § 501.073.

' TEX. LOC. GOV'T CODE ANN. § 504.051.
" TEX. LOC. GOV'T CODE ANN. § 505.051.

" Op. Tex. At'y Gen. No. DM-149 (1992) (members of advisory committee are not public officers or

employees); Board of Trustees v. Cox Enterprises, 679 S.W.2d 86, 90 (Tex. App. — Texarkana 1984), aff 'd in
part, rev'd in part on other grounds, 706 S.W.2d 956 (Tex. 1986) (governing body may meel in executive
session to discuss officers and employees only: independent contractors are not officers or employees).

TeX. Loc. Gov'r CODE ANN. § 504.051(b) & (¢). See also, Op. Tex. Att’y Gen. No. JC-0349 (2001).
TEX. LOC. GOV'T CODE ANN. § 505.051(b) & (c)

12
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56. Can the city provide services or money toc a Type A or Type B
corporation?

The Development Corporation Act generally prohibits a city from lending its credit or granting
any public money or thing of value to an economic development corporation. The city may not
provide any funding or services to a development corporation unless the city is reimbursed for
the expenditure,' '

in 2001, the Texas Legislature did create an exception to this general rule. A home rule city is
now authorized to grant public money to a Type A or Type B corporation under a contract
authorized by Section 380.002 of the Texas Local Government Code.""® The Type A or Type B
corporation is required to use the grant of city money for the “development and diversification of
the economy of the state, elimination of unemployment or underemployment in the state, and
development and expansion of commerce in the state.”!'®

57. Who receives the Type A or Type B sales tax proceeds?

Once the Type A or Type B sales tax is effective, the sales tax is remitied to the State
Comptroller who then remits the Type A and Type B sales tax proceeds to the city. The city
upon receiving its local sales tax allotment from the Comptroller must remit the sales tax to the
Type A or Type B corporation.’ '’

58. Can city council sell land held by a Type A or Type B corporation
without the Type A or Type B board’s approval?

In Texas Attorney General Opinion JC-0109 (1999), the Attorney General addressed land sales
of a Type B corporation. The opinion noted, “the powers of the corporation are vested in the
board of directors, . . . a [Type B} development corporation may not sell land without board
approval. The board of directors of a development corporation is subject to the Open Meetin;és
Act and therefore may not take final official action on a laud sale except in an open meeting.”""

"4 TEx. Loc. GOV'T CoDEE ANN. § 501.007 (“(a) Except as provided by Subsection (b), a unit may not lend its

credit or grant public money or another thing of value in aid of a corporation. (b) A municipality may grant
public money to a corporation under a contract authorized by Section 380.002 [of the Local Government
Code]). See also, Op. Tex. Att'y Gen. No. JC-0109 (1999) at 3-5.

TEX. LOC. GOV'T CODE ANN. § 501.007(b).

' reEx. Loc. GOV'T CODE ANN. § 380.002(b).

" TEx. Loc. GOV'T CODE ANN. §§ 504.301 & 505.301.
" QOp. Tex. Att’y Gen. No. JC-0109 (1999) at 2&3.
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Type A and Type B Board of Directors:

59. How many board members serve on a Type A and Type B board of
directors?

The board of directors of a Type A corporation consists of at least five (S) directors who are
appointed by city council.''® Seven (7) dircctors serve on the Type B board.'*?

60. How long a term do Type A and Type B board of directors serve?

Type A board of directors serve a term not to exceed six (6) years.'”’

Type B board members
serve a two (2) year term.'?

61. Can Type A and Type B board of directors be removed for any reason?

Both Type A and Type B board of directors serve at the pleasure of city council and may be
removed by city council at any time without cause.'*

62. Can a Type A or Type B director be reappointed to a subsequent term?

The Attorney General concluded a Type A board member could be reappointed to a subsequent
lerm, absent any contrary provision in the certificate of formation (formerly called articles of
incorporation) or bylaws, or in a city charter, ordinance or resolution of the city.'*

63. Can the board of dircctors appoint someone to fill a vacancy when a
board member resigns in the middle of his or her term?

The Development Corporation Act provides that the board of directors “is appointed by the
governing body of the authorizing municipality.”'? Consequently, city council would fill any
vacancy on the Type A or Type B board.

" Tex. Loc. Gov't Conk ANN. § 504.051(a).

20 TEx. Loc. Gov'T CODE ANN. § 505.051(a).

TEX. Loc. GOv'T CoDi AN, § 504.051(c).

TEX. LOC. GOVt CODE ANN. § 505.051(b).

'BTEX. LOC. GOV'T CODE ANN, §§ 504.051(b) & 505.051(c).
' Op. Tex. Att'y Gen. No. JC-0349 (2001).

TEX. LOC. GOVt CODE ANN, §§ 504.051(b) & 505.051(b)

Page 25 of 39



Type A and Type B Sales Tax Workshaops
Texas Fconomic Development Council
2013-2014

64. Who determines which board members serve as President, Secretary
and other officers of the corporation?

The Type A and Type B board of directors appoint the president, secretary, and the other officers
which the city council considers necessary.' ™

65. How long is a term as President, Secretary or other officers?

The Development Corporation Act provides that an officer of the corporation is elected or
appointed at the time, in the manner, and for the term prescribed by the certificate of formation
or bylaws. Yet, an officer’s term may not exceed three (3) years. In the absence of provisions in
the certificate of formation or the bylaws prescribing, the selection or terms of officers, the board
of directors shall annually elect or appoint officers."”’

66. Must a Type A board member be a resident of the city?

e Development Corporation Act does not specify any residency requirement for a Type A
board member. A Type A director is not required to be a resident of the city.

67. Must a Type B board member be a resident of the city?

In a city with a population of 20,000 or more, the Type B board of directors must be residents of
the city.'”® In a city with a population of less than 20,000, each Type B director must be a
resident of the municipality; a resident of the county in which the major part of the area of the
municipality is located; or reside within ten (10) miles of the municipality’s boundaries and is in
a county bordering the county in which most of the area of the municipality is located.

Moreover, a person may serve on the Type B board if the person was a Type A director at the
time the Type A corporation was dissolved, and replaced with a Type B corporation.'” Since the
directors of Type A corporations are not required to be residents of the city, a non-resident of the
city could serve as a Type B director in this instance.

68. Can city council members serve as directors on the Type A or Type B
corporation?

The Development Corporation Act limits the number of city officers or city employees who may
serve as Type B directors. The Act provides that three (3) of the seven (7) directors may not be

126 TEX. Loc, GOV'T CODE ANN. §§ 504.052 & 505.053.
127 Tex. Loc. GOV'T CODE ANN. § 501.065(D).

P8 TEx. LoC. Gov'r CODE ANN, § 505.052.

1% Tgx. Loc. Gov't CODE ANN. § 505.052(d).

Page 26 of 39



Type A and Type B Sales Tax Workshops
Texaz-Economic Development Conncil
2013-2014

employces, officers, or members of the governing body of the eligible Type B city.'3

The Development Corporation Act does not address whether council members may serve on the
Type A board. Nonetheless, the Texas Attorney General noted service on the board of directors
of a Type B board is not a “public officer” for the purposes of the common-law doctrine of
incompatibility."’ Accordingly, such dual service on the Type A board would not violate the
common-law doctrine of incompatibility nor the Texas constitutional prohibition on holding two
paid offices. However, such service could be prohibited by local ordinance or bylaws of the
corporation.

69. Could a mayor or council member serve for a Type A or Type B
corporation in 2 paid capacity such as executive director of a Type A or
Type B corporation?

Recently, the Texas Attorney General concluded the mayor of an eligible Type B city could also
serve as the paid executive director of the Type B corporation.'*?  Although such dual service
may not be prohibited, such dual service may implicate the conflict of interest provisions
applicable to local public officials under chapter 1701 of the Local Government Code.
Accordingly, a mayor or council member with a “substantial interest” in the Type A or Type B
corporation would have to file the required affidavit and abstain from voting or discussing
matters of the corporation when the action contemplated will have an economic cffect on the
corporation that is different from its effect on the public.

70.  What constitutes a quorum of the Type A or Type B board of directors?

A majority of the board constitutes a quon.lm Consequently, three (3) members of a five (5)
member Type A board constitute a quorum.'™ If a Type A corporation should increase their
board membership, a quorum would be a majority of the number of board members. Four (4)
members of the seven (7) member Type B board constitute a quorum.'’

71.  Are Type A or Type B board of directors paid?

Type A and Type B board members may not be paid. The directors serve without compensation
but must be reimbursed for actual expenses."”

9 TEX. LOC. GOV'T CODE ANN, § 505.052(c) (“Three directors of a Type B corporation must be persons who are

not employees, officers, or members of the governing body of the authorizing municipality.”)

“1 Op. Tex. Att’y Gen, No. JC-0547 (2002) at 3. (“As we have noted, an industrial develapment corporation, by

statute, has none of the ‘attributes of sovereignty,’ and that, as a result, . . . a member of the board does not hold
a ‘public office.”™)

B2 Op. Tex. Att'y Gen. No. JC-0547 (2002).

' TEX. LoC. GOV'r CODE ANN. § 504.053.

M Tex. Loc. Gov*r CODE ANN. § 505.054.

TEX. LOC. GOV'T CODE ANN. § 501.062(d).

135
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72. Would the nepotism statute preclude city council from appointing
family members or relatives to the Type A or Type B board of
directors?

The nepotism statute, Texas Government Code Chapter 573, prohibits a public official from
appointing, confirming the appointment, or voting on the appointment of a “close relative™ of
certain city officials to paid positions." ¢ Since, neither Type A nor 'l‘yPe BB board members are
paid, the state nepotism statute would not preclude such appointments. Y Nonetheless, a home
rule city could enact more restrictive nepotism limilations and preciude such appninlnm—:nls.133

73.  Are the board meetings of Type A or Type B board subject to the Open
Meetings Act?

Type A and Type B corporations and the board of directors are subject to the Open Meetings
Act." Further, for most Type A or Type B boards meetings must occur within the city limits.
Yet, in 2011, the Texas Legislature amended state law to allow Type A and Type B boards
located within a county with a county population of less than 30,000 to conduct their meetings
within the county.'*’

74. Can the board of directors of Type A or Type B corporations take
action without a meeting if the board of directors consents in writing?

Section 501.071 of the Texas Local Government Code provides that “[a]n action that may be
taken at a meeting of a board of directors, including an action required by this subtitle to be taken
at a meeting, may be taken without a meeting it each director signs a written consent providing
the action to be taken.” However, in 1983 the Development Corporation Act was amended by
providing that the board of directors is subject to the Open Meetings Act'V! Consequently, in
Texas Attorney General Opinion JM-120 (1983), the Attorney General concluded the addition of
section 11(b), now Section 501.072 of the Texas Local Government Code, subjecting the board
of directors to the Open Meetings Act “impliedly repealed” section 14(c), now Section
501.071(a) of the Texas Local Government Code. As a result, the board of directors of Type A

136 Tk, Gov'T CODE ANN. § 573.041.

37 Tex. A’y Gen. LO 96-010 (1996) (concluding because a member of the board of directors of an industrial

development corporation, established under the Development Corporation Act of 1979, V.'T.C.S, article 5190.6,
receives only reimbursement for the member’s expenses, the member was not “directly or indircctly
compensated from public funds or fees of office.” Thus, section 573.041 of the Government Code, which
generally prohibits nepotistic appointments, was inapplicable).

8 Spe Tex. Att’y Gen. LO 93-30 (1993).

¥ Tex. Loc. Gov'T CODE ANN. § 501.072.

“0 1Ex. Loc. Gov'T CODE ANN. §§ 504.054 and 505.055.
HPTEX, LOC. GOV'I CODE ANN. § 501.072,
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or Type B corporations may not take official action by written agreement without a meeting. All
official actions of the Type A or Type B corporation must occur in a posted meeting in full
compliance with the Texas Open Meetings Act.

75. Are Type A and Type B corporations subject to the Public Information
Act (formerly the Open Records Act)?

Both Type A and Type B corporations are subject to the Public Information Act.'*

76. Are the Type A and Type B directors subject to the state conflicts of
interest statute?

Generally, directors of non-profit corporations do not constitute a “local public official” subject
to the conflicts of interest statute. Consequently, absent a local provision to the contrary
directors of a Type A or Type B corporation are not subject to chapter 171 of the Texas Local
Government Code.'” However, the Texas Non-Profit Corporation Act may prohibit certain
transactions. In Texas Attorney General Opinion JC-338 (2001), the Attorney Genera! noted the
Texas Non-Profit Corporation Act prohibited the board of directors from approving a loan to a
director of the Type B corporation.

Corporation Powers and Duties:

77.  Once a Type A or Type B corporation is formed must city council

approve articles of incorporation now referred to as certificate of
formation?

The certificate of formation for all development corporations must be approved by city
council."** Further, the certificate of formation of a Type A or Type B corporation must state
that the corporation is governed by either Chapter 504 or Chapter 505 of the Texas Local
Government Code,'* and must be filed in triplicate with the Secretary of State’s Office."*® Upon
the issuance of the certificate of incorporation, the corporate existence begins. Once the
certificate of incorporation is issued, the board of directors is required to hold an organizational
meeting for the purposes of adopting the corporation’s bylaws and to elect officers. '’

B2 Tex. LoC. GOV'T CODE ANN. § 501.072.

" Op. Tex. Att'y Gen. No. JC-0338 (2001) at 3 {concluding thal a development corporation created under the Act

is not a political subdivision nor any other “local govermnmental entity” subject to chapter 171 of the Local
Government Code).

" TEX. Loc. GOV'T CODE AN, § 501.051.
Trx. Loc. GOvV'T CODE ANN, §§ 504.004 and 505.004.
TEx. Loc. Gov'i CODE ANN. § 501.057(b).

TEX. Loc. Gov 't CODE ANN. § 501.063(a).

21
6

147
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78. Who can amend the certificate of formation?

The Development Corporation Act provides that the certificate of formation may be amended at
any time by the board of directors or city council."*® The board of directors is required to file
with city council a written application requesting city council approve the amendments. The
written application must specify the proposed amendments. If city council, by appropriate
resolution, determines that it is advisable that the proposed amendments be made, authorizes the
same to be made, and approves the form of the proposed amendment, the board of directors shall
proceed to amend the certificate of formation."” The certificate of formation may also be
amended at any time by city council by resotution.””® Again, city council would be required to
file the certificate of amendment with the Secretary of State.

79. Must city council approve bylaws for the Type A or Type B
corporation?

City council must approve the initial bylaws. After the issuance of the certificate of formation,
the board of directors is required to hold an organizational meeting to adopt the bylaws and (o
clect officers.’®! The initial bylaws must be adopted by the board of directors and approved by
city counci! by resolution.'*?

80. Can a Type A or Type B corporation amend its bylaws?

A Type A or Type B corporation is authorized to adopt and amend bylaws not inconsistent with
its certificate of formation or with statc law. In addition, amendments to the bylaws must be
approved by resolution of the city council.'*

81. Are Type A or Type B corporations governed by the Texas Non-Profit
Corporation Act?

I'ype A and Type B corporations are governed by the Development Corporation Act, chapters
501 to 505 of the Texas Local Government Code, and the Texas Non-Prefit Corporation Act , as
contained in the Texas Business Organizations Code. To the extent the provisions of the Texas
Non-Profit Corporation Act conflict with the provisions of the Development Corporation Act,
the Development Corporation Act prevails,'>*

MY TEx, LOC. GOV’ CODE ANN. § 501.301.

id.

59 Prx. Loc. Gov'T CODE ANN. § 501.302.

Bl ey, Loc. GOV’ CODE ANN. § 501.063(a).
52 TEx. LOC. GOV'T CODE ANN. § 501.064.

139 Trx. Loc. GOVl CoDE ANN. § 501,064(c)(2).
B TEX. Loc. GOV'T CODE ANN. § 501.054(a).
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82. Can a Type A or Type B corporation assume a debt?

A Type A economic development corporation is prohibited from assuming a debt or making “an
expenditure to pay the principal of or interest on a debt that existed before the date” the city
authorized the creation of the corporation.” The Development Corporation Act does not
address whether a Type B corporation is prohibited from paying principal or interest on a debt if
the debt existed before the date the city creates a Type B corporation.

83.  When a Type A or Type B corporation sells real property must the
corporation comply with certain notice and bidding requirements
applicable to cities?

The Texas Attorncy General determined an economic development corporation who sells real
property unrelated to a project is not required to comply with the notice and bidding procedures
applicable to Texas cities, chapter 272 of the Texas Local Government Code.'* Nonetheless, a
Type A or Tl%/;)e B corporation must obtain fair market value when selling real property unrelated
to a project.

84. May a city convey real property to a Type A or Type B corporation?

In 2009, the Texas Legislature approved a bill authorizing a city with a population of 20,000 or
less to convey real property to a Type A or Type B corporation without complying with the
notice bidding requirements of chapter 272 of the Texas Local Government Code.'® The city
may convey real property to the Type A or Type B corporation provided the economic
development corporation agrees to use the property in a manner that primarily promotes a public
purpose of the municipality. However, the city may not convey real property acquired through
eminent domain. Further, should the economic development corporation at any time fail to use
the property in that manner, ownership of the property automatically reverts to the city. The
municipality shall transfer the property by an appropriate instrument of transfer. The instrument
must include a provision that: (1) requires the economic development corporation to use the
property in a manner that primarily promotes a public purpose of the municipality; and (2)
indicates that ownership of the property automatically reverts back to the city should the
corporation at any time fail to use the property in that manner.

'3 TEX. LOC. GOV'T CODE ANN. § 504.104,

Op. Tex. Att’y Gen. No. JC-0109 (1999).

714 a2,
158

156

TEX. LoC. GOv'T CODE ANN, § 253.012.
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85. May a Type B corporation purchase real property with proceeds
without an appraisal of the property’s marker value?

In 2011, the Texas Legislature amended the statute to provide that a Type B corporation may not
purchase real property for a project wholly or partly with bond proceeds until the Type B
corporation obtains an independent appraisal of the property’s market value."*’ i

86. Are purchases made by Type A and Type B corporations exempt from
state sales and usc taxes?

An otherwise taxable item sold, leased, or rented to or stored, used, or consumed by a Type A or
Type B corporation is exempt from sales and use taxes imposed by chapter 151 of the Texas Tax
Code, provided the item is for the exclusive usc and benefit of the corporation. " “The exemption
docs not apply to an item that is a Project or part of a project that is to be leased, sold, or lent by
the Type A or Type B corporation.'®’

87. Are Type A and Type B economic development corporations required
to file with the Internal Revenue Scrvice Form 9907

An issuc which occasionally comes up is whether a Type A or T'ype BB corporation must tile with
the IRS Form 990. Form 990 is a form used by tax-exempt organizations to f{ile annual
information returns. There are however exceptions to the filing requirement. The Internal
Revenue Service in Revenue Procedure 95-48, L.R.B. 1995-47, 13, (Nov. 20, 1995) concluded
governmental units, and affiliates of governmental units are exempt from the Form 990 filing
rcquirements. Accordingly, a corporation may wish to review this issue with their attorney.
Further, a corporation could request from the IRS a determination whether their entity qualifies
as an “affiliate of a governmental unit,” and exempt from the Form 990 filing requirements. The
IRS in making the determination will want to review the corporation’s certificate of formation,
bylaws, and there is a charge set by the IRS for the ruling.

Role of Citizens:

88. Can citizens initiate Type A or Type B sales tax election?

An election to adopt either the Type A or Type B sales tax may be initiated by citizens. If the
city council receives a petition signed by a number of qualified voters that equals at least twenty
percent (20%) of the voters who voted in the most recent city election, city council would be
required to pass an ordinance ordering an clection on the imposition of the tax.'*? Additionally,

¥ Tex. Loc. GOV'T CODE ANN. § 505.1041.
' TEX. TAX CODE ANN. § 151.341(a). See also, 34 Tex. Admin. Code. § 3.322(c)(7).

18! TEX. TAX CODE ANN. § 151.341(b).

192 TeEx. Loc. GOV'T CODE ANN. §§ 504.255 and 505.256 {stating Chapter 321 of the Texas Tax Code governs the
imposition, computation, administration of the Type A and Type B sales tax) and Ti:X. TAX CODE ANN. §
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city council on its own initiative may approve an ordinance calling for an election to adopt either
the Type A or Type B sales tax.'®

89. Can citizens object to Type A expenditures?

When a Type A corporation pursues a project it is required to obtain city council approval of the
project.'™ Generally, there is no additional requirement of notice or hearing for projects
undertaken by Type A corporations. Nonetheless, citizen taxpayers through an action in district
court c?éllsld seck declaratory and or injunctive relief to prevent the funding of a particular
project.

90. Can citizens object to Type B expenditures?

Gencrall!, a Type B corporation must hold at least one (1) public hearing on a proposed
project.”®® However, in 2007 the Texas Legislature approved legislation applicable to Type B
cities with a population of less than 20,000." A Type 13 corporation in a city with a population
of less than 20,000 is not required to hold a public hearing if the proposed project is authorized
by Subchapter C of Chapter 501 of the Texas Local Government Code. Subchapter C of Chapter
501 of the Texas Local Government Code is Sections 501.101 to 501.107 of the Texas Local
Government Code. Any hearing must be held prior to the expenditure of any funds on the
project. The Type B corporation may hold one (1) public hearing to consider one project or a
group of projects. After the projects have been considered at a public hearing and sixty (60) days
have passed since the [irst published notice of the project, the Type B corporation may make
expenditures related to the project.'®®

Further, the public has a right to gather a petition to object to a particular expenditure.'® The
petition must be submitted within sixty (60) days following the first published notice of the
project or categories of projects. This petition must be sighed by ten percent (10%) or more of
the registered voters of the city requesting an election be held before the project is undertaken. if
the petition is submitted in a timely manner and is signed by the requisite number of voters, an

321.401(c) (Vernon 2002) (requiring city council fo pass an ordinance ordering an election on the Type A or
Type B sales tax if a petition is presented).

TEX. TAX CODE ANN. § 321.401(b).

163

160 TEX. LOC. GOV'T CODE ANN. § 501.073(a) (“The corporation’s authotizing unit will approve all programs and

expenditures of a corporation...™).

' See, Gaut v. Amarillo Economic Development Corporation, 921 SW.2d 884 (Tex. App. - Austin 1996)

(plaintiffs filed a petition seeking declaratory and injunctive relief to prevent Type A corporation’s performance
of jet service contract with American Airlines for continued jet service for DFW Airport to the Amarillo
airport).

TEX. LOoC. Gov't CoDE ANN. § 505.159(a).
TEX. Lac. Gov™r CODE ANN. § 505.159(b).
TEX. Loc. Gov' T CODE ANN, § 505, 160(a).
169 [d

166
167

168
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election is required. The corporation may not undertake the project until the voters approve the
project at an election on the issue. If the voters disapprove the project at the election, the Type B
tax proceeds may not be used for the project. An election is not required to be held after the
submission of a petition if the qualified citizens of the city have previously approved the
undertaking of a specific project or projects. 170

91. Can the citizens force the funding of a particular Type A or Type B
project?

The Development Corporation Act does not address the ability of citizens 1o forcc the directors
of a Type A or Type B board to fund a particular project.

92. Can citizens seek to abolish a Type A sales tax?

On a petition signed by at least ten percent (10%) or more of the registered voters of the city, the
¢city can be required to order an election on the dissolution of the Type A corporation. If the
clection for dissolution is approved, the Type A tax would continue to satisfy any remaining
obligations that were executed prior to the date of the dissolution election. When the last of the
obligations are satisfied, any remaining assets of the corporation shall be transferred to the city,
and the corporation is dissolved.'”!

93. Can citizens seek to abolish a Type B sales tax?

An eligible Type B city must hold an election on the issue of dissolution of a Type B corporation
created on or after September 1, 1999'72 if a proper petition is submitted 1o the city council.'”?
The petition requesting the election on the dissolution of the Type B corporation must be signed
by at least ten percent (10%) of the registered voters of the city. At the dissolution ¢lection, the
ballot shall be printed to permit voting for or against the proposition. The ballot Proposition to
dissolve a Type B corporation created on or after September 1, 1999 is as follows:' ™

“Termination of the {name of the corporation).”

For Type B corporations created prior to September 1, 1999, the city could pass a resolution to
dissolve the corporation.'” 1If the city passed the resolution, the tax would continue to pay off
any outstanding obligations.

70 TEX. LoC. GOV'T CODE ANN. § 505.160(b).
71 Tex. LoC. GOV'T CODE ANN. §§ 504.351 and 504.353. See also, Op. Tex. Att'y Gen. No. JC-0553 (2002).

* Tex. Loc. GOV'T COnE ANN. § 505.351. (formerly Texas Senate Bill 269, Section 2, 76" Legistature, Regular
Session (1999)).

" TEX. LOC. Gov'i CODE ANN. § 505.352.
" TEx. LOC. GOV'T CODE ANN. § 505.353.
TEX. LoC. Gov'T CODE ANN. § 501.401(c).
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Procedural Requirements:

Hearing Requirements:

94. Must Type A corporations conduct hearings prior to funding Type A
projects?

Generally, when Type A corporations pursue projects they are required to obtain city council
approval of the project.'”® Type A corporations generally do not have additional notice and
hearings requirements on individual projects undertaken by the corporation. Nonetheless, there
are exceptions requiring the Type A corporation to conduct a public hearing. If a Type A
corporation desires to pursue a sports venue project, or a Type B project, a public hearing is
required.'”’

95. If Type A corporations pursue a Type B project must the Type A
corporation conduct hearings?

Type A corporations must conduct a public hearing prior to the Type B project.'”® If the
economic development corporation desires to use Type A proceeds to undertake a Type B
project, it is required to conduct a public hearing prior to the election. The hearing must be held
in the city and must inforin the residents of the cost and impact of the project or category of
projects. Additionally, the city must publish notice of the hearing in a newspaper of general
circulation in the city at least thirty (30) days prior to the hearing date. The notice must indicate
the date, time, place and sub‘i_ect of the hearing. The notice should be published on a weekly basis
until the date of the hearing.' ™

96. Must Type B corporations conduct a public hearing prior to funding
Type B projects?

Generallel, a Type B corporation must hold at least one (1) public hearing on a proposed
project.'™” In 2007, the Texas Legislaturc amended the Development Corporation Act applicable
to Type B cities with a population of less than 20,000.'"*' A Type B corporation in a city with a
population of less than 20,000 is not required to hold a public hearing if the proposed project is

~

(]

TeX. LOC. GOV'T CODE ANN. § 501.073(a) (“The corporation’s authorizing unit [city council] will approve all
programs &nd cxpenditures of a corporation and annually review any financial statements of the corporation.”)

TEX. LOC. GOVl CONE ANN. §§ 504.152 and 504.153.
TEX. Loc. Gov'r CODE ANN. § 504.153.
g,

180

177

178

TEX. Loc. Gov't CODE ANN. § 505.159(a).

" TEX. Loc. GOV’ CODE ANN. § 505.159(b).
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contained in Subchapter C of Chapter 501 of the Texas Local Government Code. Additionally,
the Type B corporation must obtain city council approval of the expenditure.'® When required a
Type B corporations could conduct one (1) public hearing to consider several projects.
Nonetheless, notice of the project or projects must be published in a newspaper of general
circulation in the city. After the projects have been considered at a public hearing, as necessary,
and once sixty (60) days have passed since the first published notice of the projects, the Typc B
corporation is authorized to make expenditures related to the projects.

97. Can citizens object to Type B expenditures?

The public has a right to gather a petition objecting to a particular Type B project.'g3 The
petition must be submitted within sixty (60) days of the first published notice of a specific
project or type of project, and must be signed by more than ten percent (10%) of the registered
voters of the city. If the governing body of the city receives a petition from more than ten percent
(10%) of the rcgistered voters of the city requesting an election be held before that specific
project or the general type of project is undertaken, the corporation may not undertake the project
until the voters approve the project at an election called and held to consider the proposed Type
B project.'® An election is not required to be held after the submission of a petition if the voters
have previously approved the specific project at an election called for that purpose or in
conjunction with another Type B election.

98. Must a Type B corporation conduct a hearing to pursue a sports venue
project?

Type B corporations must conduct at least one public hearing to consider a sports venue
project.]85 Initially, the city would have to call an clection on a uniform election date to consider
the sports venue project.lg(’ At the election, the voters of the city would vote on a ballot
proposition authorizing the 1ype B corporation to use the sales and use tax, “including any
amount previously authorized and collected, for a specific sports venue project.” The project or
category of projects must be clearly described on the ballot proposition so that a voter will be
able to discern the limits of the specific project or category of projects authorized by the
proposition.ts’ If maintenance and operating costs are to be paid from the sales or use tax, the
ballot proposition must ciearly state that fact. Again, a public hearing must be held within the
city to inform the residents of the city of the cost and impact of the project prior to the election.
At least thirty (30) days before the date set for the hearing, a notice of the date, time, place, and
subject of the hearing must be published in a newspaper of general circulation within the city.

82 TEX. Loc. GOV'T CODE ANN. § 501.073(a).

W TEX, LoC. GOV'T CODE ANN. § 505.160(a).
",

185 Tex. Loc. GOv'T CODE ANN, § 505.203.

88 Trx, Loc. Gov'T CODE ANN. § 505.202(c)(2).
TEX. Loc. Gov'T Cobt ANN. § 505.202(b).
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The notice must be published on a weekly basis until the date of the hearing.'®*

Publication of Notice:

99. Must Type A corporations publish notice of any hearings on proposed
projects?

Generally, there is not a requirement that a Type A corporation conduct public hearings.
Consequently, Type A corporations generally do not have a publication requirement. When a
Type A board pursues a particular project city council must approve the project.'®® Yet, there is
no requirement for additional public notice on individual projects undertaken by the Type A
corporations. Nonetheless, there are exceptions which require publishing notice for sports venue
projects, pursuing Type B projects,”” and maintenance and operating costs of a project.'”!

100. Must a Type A corporation publish notice of their hearing for a sports
venue project?

Type A corporations must publish notice of their hearing to consider a sports venue project.'®
Initially, the citgf would have to call an election on a uniform election datc to consider the sports
venue project.'”’ At the election, the voters of the city would vote on a ballot proposition
authorizing the Type A corporation to use the sales and use tax, “including any amount
previously authorized and collected, for a specilic project or for a specific calegory of projects, .

. including a sports venue” project.'™ The project or category of projects must be clearly
described on the ballot proposition so that a voter will be able to discern the limits of the sports
venue project.’”” If maintenance and operating costs are to be paid from the sales or use tax, the
ballot proposition must clearly state that fact. A public hearing must be held within the city to
inform the residents of the city of the cost and impact of the project prior to the election. At least
thirty (30) days before the date sct for the hearing, a notice of the date, time, place, and subject of
the hearing must be published in a newspaper of general circulation within the city. The notice
should be published on a weekly basis until the date of the hearing.'”®

" Tex. LOC. GOV'T CODE ANN. § 505.203.

*? TEX. LOC. GOV'T CODE ANN. § 501.073(a).

" TEX. LOC. Gov'T CODE ANN. §§ 504.152 and 504.153.
1 Pex. Loc. GOV'T CODE ANN. § 504.302.

' TEX, LOC. GOV'T CODE ANN. § 504.153.

" TEx. Loc, Gov'T CODE ANN. § 504.152 (¢)(2).

" TEX, LOC. GOV'T CODE ANN. § 504.152 (a).

% TEX. LOC. GOV'I CODE ANN. § 504.152(b).

% TEX. LOC. GOV'T CODE ANN. § 504.153.
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101. Must a Type A corporation publish notice to expend sales tax proceeds
on maintenance and operating costs of a Type A project?

Type A corporations may use Type A sales tax proceeds on maintenance and operation expenses
for a Type A project.'”” Yet, the voters of the city may petition for an election on the use of
Type A proceeds for maintenance and operation costs of a particular project within sixty (60)
days of the first published notice of the use of sales tax proceeds to pay maintenance and
operating costs. This petition must be signed by at least ten percent (10%) of the registered
voters of the city requesting that an election be held prior to tax proceeds being used to pay for
the maintenance and operating costs of a projcct.w8

102, When must a Type B corporation publish notice of a proposed project?

Type B corporations must publish notice of all projects.'™ Excluding sports venue projects and
absent a local provision, there is not a requirement the published notice of the hearing be
published a certain number of days prior to the hearing. Further, Type B corporations must
conduct at least one (1) public hearing on most projects. Yet, a Type B corporation in a city with
a population of less than 20,000 is not required to hold a public hearing if the proposed 0proje(:t is
authorized by Subchapter C of Chapter 501 of the Texas Local Government Code.2® Further,
Type B corporations must wait sixty (60) days after first publishing notice of the specific project
or category of projects before expending any monies [or the Type B project.?!

103. When must a Type B corporation publish notice of their hearing on a
sports venue project?

Type B corporations must conduct at least one public hearing on a proposed sports venue
. 202 . . . . . . : : r .
project. The public hearing is required to be held in the city to inform the residents of the city
of the cost and impact of the project or category of projects. “At least 30 days before the date set
for the hearing, notice of the date, time, place, and subject of the hearing must be published each
week until the date of the hearing in a newspaper with general circulation in the municipality in

which the project is located.””

*TTEX, Loc. Gov'r COPE ANN. § 504.302(a).

" TEx. Loc. Gov'r CODE ANN, § 504.302(b).

" TEX. Loc. Gov*t CODE ANN. § 505.160(a).

" TRX. Loc. GOV’ CODE ANN. § 505.159(b).

B TeEX. Loc. Gov'I CODE ANN. § 505.160(a).

TEX. LOC. GOV'T CODE ANN. §§ 505.159 and 505.203
MTEX. LOC. GOV'T CODE ANN. § 505.203.
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104. Must a Type B corporation publish notice to expend sales tax proceceds
on maintenance and operating costs of a Type B project?

After a public hearing has been held on the proposed project, Type B corporations must wait
sixty (60) days after first publishing notice of the specific project or category of projects before
expending any monies for the Type B project. This includes the maintenance and operating costs
of a Type B project. The Development Corporation Act specifically provides that the voters may
object to expenditures for maintenance and operating costs of Type B projects by submitting a
petition signed by more than ten percent (10%) of the registered voters of the city.”® The public
has sixty (60) days from the date of the first published notice of the project to submit the petition.

% TEX. Loc. GoV'T CODE ANN. § 505.160(a).
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The Fairview Economic Development Corporation Board of Directors
adopted an updated Strategic Plan in 2015. The plan contained an
aggressive timeline and by the fourth quarter of 2017, a large portion of the
plan objectives had been achieved. As a result, the Board embarked on an
update of the plan in 2018. This document is a result of that effort.

The following is a brief chronology recognizing prior contributors whose
efforts laid the groundwork for the 2018 updated plan:

e 1998, University of Texas at Arlington Study - Presented the
concept of developing a commercial area in the Town of Fairview.

e 1999, Fairview Citizen Committee - Established a vision and goals
for eventual development of the commercial area.

e 2000, Halff Associates Study - Provided the first concepts for
developing a Commercial District with a unique Town Center.

e 2001, Mesa Design Group Plan - Expanded the concepts of the Halff
Study providing both refinements and specific plans for
streetscape, site and architectural design reflected in proposed
land use and zoning documents.

e 2004, Economic Development Advisory Board — Developed the first
Economic Development Strategic Plan for the Town of Fairview.
This plan outlined specific objectives related to economic
development within the Town of Fairview.

e 2014, CPDD Zoning Update, Jacobs Engineering — Updated the CPDD
zoning plan to reflect changes in planning, engineering and
updated land use requirements.

e 2015, Adoption of an updated EDC Strategic Plan.
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BACKGROUND

The Town of Fairview, since its founding, has been a predominately
residential community with typically large lot home sites in a rural setting.
Prior to 1998, the Town accepted its residential, limited municipal service
existence. Town services had been limited primarily to the supply of water,
street maintenance, and municipal administration. Businesses had been
limited in number and generally described as being ‘small businesses’
with few employees. Sales tax revenues were minimal, with few retail
businesses located within the Town limits. Municipal revenues were
largely confined to property taxes and revenues from the supply of water to
residents.

During the latter part of the 1990's, some community leaders and citizens
began to see the need for additional services. This recognition grew from
the expansion of developing subdivisions which housed above average
income families often in high value, custom homes. Despite the country
setting, residents began seeking added conveniences and municipal
services. Parallel with the Town’s growth in size and value, community
leaders began to recognize not only the potential but also the likelihood of
business development along two Fairview highway corridors (US 75 and SH
5) and along Stacy Road. Planning for seemingly inevitable development,
the Town began efforts
to guide the approaching
development in a manner
to be complementary of
the existing residential
community fabric. At the
same time, Town leaders
saw the growing demand
for added community
services and saw the potential commercial growth as a source for adding
revenues needed to pay for such services.

Fairview has a distinctive character compared with most communities

in the Dallas metropolitan area. Despite explosive suburban growth

in surrounding communities, the Town has maintained its sense of
uniqueness with its country flavor and overall limited population density.
In the 2004 Economic Development Strategic Plan, the Town expressed
goals indicating a desire to retain its uniqueness and that desire was again
respected with the update of the plan in 2015.



In 2015, the Fairview EDC Board reviewed the 2004 plan and objectives,
they found most of those objectives had been completed. While not a
comprehensive list, some of the completed objectives were:

To create a new and unique town center.
While the town center

was envisioned to be

near 121 and 75, The MG

Herring Group developed

The Village at Fairview

which became the new

and unique town center.

In December of 2016,

Lincoln Properties

purchased the center,

changed the name to Fairview Town Center and embarked on a $50 million
revitalization project.

To provide a variety of housing options within the community.

This has been achieved and is continuing to be achieved through the
creation of several higher density subdivisions, mainly within the
Commercial Planned Development District. As of the adoption of this plan,
there 1s a high density neighborhood being built on a 37 acre tract of land
at Highway 5 and FM 1378. Furthermore, the updated land use plan for the
CPDD allows for more diverse residential opportunities.

To increase the town's non-residential tax base.
The development of the Fairview Town Center has added a significant
increase to the town's tax base with more than $84,761,671 being added
since 20009.
To provide dining, shopping and
entertainment opportunities within
the Town for residents, workers and
visitors.
The development of The Village at
Fairview satisfied the objective and
Lincoln continues to enhance these
options.




VISION & MISSION

Keeping in mind the vision of the Town, in 2015 the Board adopted an
updated Strategic Plan that reflected an alignment of the EDC and the
Town's mission. With the majority of the objectives from 2015 having been
completed, the Board has adopted the following updated plan.

Vision — To continue to be a community which has excellent opportunities
and development that is attracted to the diverse opportunities to live, work,
play and grow.

Mission — To develop and nurture a diverse, vibrant economy consistent
with the values and goals of the community:.

FOCUS AREAS
1. Enhance marketing strategies and programs.

2. Recruit businesses in the following areas:
a. Office and corporate headquarters
b. Medical

c. Financial and professional services

d. Technology, software and media

e. Retail, dining and entertainment

f. Hotel/hospitality

3. Retain and support the growth of existing businesses.



GOAL1

Continue to expand commercial tax revenue to provide better services and
lessen the burden of residential taxes.

Strategies

1. Ensure that the EDC program of work aligns with activities
that eventually lead to the increase of property tax and sales tax
revenue from the commercial side to enable commercial property

to contribute to better services and relieving tax burdens on
Falrview residents.




GOAL 2
Create and implement effective strategies to recruit new economic activity
consistent with the EDC focus areas.

Strategies
1. Maintain the EDC website to be a valuable resource to prospects,
residents and visitors.
a. Assign a staff member
to review the site, on a
weekly basis, for
accuracy and relevance.
1. Timeline: Ongoing
b. Maintain updated
information on available
properties.
1. Timeline: Ongoing
c. Provide regular website updates to improve SEO position.
1. Timeline: Ongoing
d. Annually discuss with the Board any potential redesigns of the site.
1. Timeline: Annually

2. Maintain an ongoing social media presence.
a. Have either a staff member or
an outside third party
dedicated to posting on and
monitoring our social media sites.
1. Timeline: Ongoing
b. Remain aware of new
developments in social media as
they relate to economic
development.
1. Timeline: Ongoing

3. Maintain a presence in print mediums.
a. Annually the Board will evaluate in which print mediums we
should advertise.
1. Timeline: Annually




GOAL 2 (continued)

4. Involvement with regional and state marketing groups to leverage
resources in attracting companies to Fairview.

a. Maintain our relationship and participation with the Dallas
Regional Chamber of Commerce.

1. Timeline: Annually
b. Maintain our relationship with Team Texas.
1. Timeline: Annually

c. Annually have the Board review the relationships and
participation levels.

1. Timeline: Annually

5. Continued participation in face to face marketing activities to
introduce Fairview to more decision makers.

a. Staff to continue to market Fairview to local brokers and site
selectors.

1. Timeline: Ongoing

b. Staff to participate, as appropriate, in national opportunities to meet
face to face with those in control of location decisions.
1. Timeline: Ongoing
c. Recruit retail businesses.
1. Timeline: ongoing
d. Annually the Board will review participation levels.
1. Timeline: Annually

6. Seek and implement opportunities to showcase Fairview to developers
and site location decision makers.

a. Continue to have periodic events where decision makers visit and
learn about opportunities in Fairview.
1. Timeline: Ongoing
b. Use email campaigns and social media to connect with brokers
and site selectors.
1. Timeline: Ongoing
c. Annually review with the Board marketing materials directed at
brokers and site selectors.
1. Timeline: Annually




GOAL 3
Work regionally to address issues related to workforce and transportation.

Strategies
1. Develop and maintain relationships with various workforce entities.
a. Participate with North
Central Workforce in
endeavors to improve
the workforce.
1. Timeline: Ongoing
b. Make our local businesses
aware of services
available through Workforce
Solutions.
1. Timeline: Ongoing
c. Work with local school districts serving Fairview to coordinate
activities and programs that address workforce.
1. Timeline: Ongoing

2. Board and staff to seek ways of joining other municipalities and other
entities in establishing and maintaining a role in transportation issues.
a. Seek opportunities to partner with other municipalities and
economic development organizations to address transportation
1SSues.
1. Timeline: Ongoing
b. Communicate with our local employers to ascertain the
transportation issues and needs that affect their employees and
their businesses.
1. Timeline: Ongoing
c. Work with the Town to coordinate activities and policies related to
transportation.
1. Timeline: Ongoing
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GOAL 4
In conjunction with the Fairview Town Council, develop infrastructure
needed to foster development in the Commercial District.

Strategies
1. Collaborate with Town Council and Town Staff to prioritize infrastructure
projects.
a. Timeline: Complete by fourth quarter 2019

2. Collaborate with Town Council and Town Staff to develop financing
method for infrastructure projects.
a. Timeline: Complete by fourth quarter 2019.
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GOAL 5
Increase Fairview's visibility on a local, regional, state and national level.

Strategies
1. Participation in activities that promote Fairview.
a. Look for local activities that bring visibility to Fairview.
1. Timeline: Ongoing
b. Continue the annual Texas/OU Friday on The Ticket.
1. Timeline: Annually

2. Participation in organizations that promote Fairview's visibility.
a. Texas Economic Development Council (TEDC)
1. Timeline: Annually
b. International Economic Development Council (IEDC)
1. Timeline: Annually
c. Dallas Regional Chamber and DFW Marketing Allies
1. Timeline: Annually
d. Team Texas
1. Timeline: Annually
e. Society of Industrial and Office Realtors (SIOR)
1. Timeline: Annually
f. Corenet
1. Timeline: Annually
g. Industrial Asset Management Council (IAMC)
1. Timeline: Annually
3. Design local events to promote
Fairview.
a. Annually review with the
Board opportunities for local
events.
1. Timeline: Annually
b. Continue partnership with
Fairview’s two half marathons.
1. Timeline: Annually
4. Leverage local events for marketing publicity.
a. Look for sponsorship opportunities with local events.
1. Timeline: Annually
b. Look for booth opportunities at local events.
1. Timeline: Annually
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GOAL 6
Develop and maintain a positive and nurturing environment for local
businesses.

Strategies
1. Make local businesses aware of available resources.
a. Continue involvement with Allen Fairview Chamber of Commerce.
1. Timeline: Annually
b. Conduct semiannual meetings with local businesses to update
them on Town happenings.
1. Timeline: Semi-Annually
c. Send a quarterly newsletter to local businesses.
1. Timeline: Quarterly

2. Advocate for local businesses.
a. As a part of the workforce and transportation goal, represent the
Interests of our businesses in this endeavor.
1. Timeline: Ongoing
b. Consider the effect on local businesses when enacting local
ordinances.
1. Timeline: Ongoing

3. Develop a business retention strategy.
a. Create a strategy for regular interaction and communication with
major employers.
1. Timeline: As businesses move in

4. Provide opportunities to local businesses for exposure.
a. Develop sponsorship program for local businesses.
1. Timeline: Annually
b. Develop and implement aggressive communication with
businesses informing them of free opportunities for exposure.
1. Timeline: Annually and ongoing
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Economic Development Tools

Direct Grants from the EDC/CDC - the EDC and the CDC may grant use direct
incentives for the attraction and retention of businesses. Fairview can use those funds for
new and expanded business interests including office and retail uses, as well as for
primary jobs such as light industrial, corporate headquarters, and other primary jobs, as
defined by the state. The funds can be used for generally most types of expenditures
including buying land, lease payments, constructing buildings, paying for infrastructure,
site work, utilities, building roads, drainage improvements and other incidental expenses
such as moving expenses. There are some restrictions on the processes for these
expenses depending on the type of use that may require a resolution by the Council and
public hearings.

380 Agreements —This is an extremely broad tool authorized by the state for economic
development. Under a 380 agreement the Town may use funds to give loans and grants
for economic development projects. Those can be in the form of direct grants and loans
or they can be in the form of rebates of taxes (property or sales taxes).

Occupancy Tax Grants - The hotel occupancy tax (HOT) is a 7% tax that Fairview
imposes on overnight guests of a hotel or other similar establishments. By Texas law,
there are only certain things for which the tax can be used and they all have a common
theme of putting “heads in beds”. If HOT funds are used for economic development, that
money has to be spent in the very same manner as it should it be spent by the town, for
marketing the hotels.

. Waiving Fees - the waiving of fees associated with a project can be used as a tool for
economic development. The advantage of this type of incentive for the prospect is that
they have less out of pocket expense in opening their business or developing their project.
The disadvantage to the town with this incentive is that there is a loss of revenue to the
general fund. Should a waving of fees be the final piece to completing a project that the
town wants, there are avenues to have the EDC, the CDC or both reimburse the town for
those fees.

Tax Abatements — towns and cities may abate some or all of the taxes due on the value of
improvements over and above the value in place at the time of the abatement. For
example, if an existing vacant property is on the tax roll for $500,000 and a business
prospect is planning to construct a building that will add $2 million to the tax roll as well
as increase the value of the land by $250,000 for a total increase of 1,750,000 over the
original $500,000, that increased value of $1,750,000 may be abated for up to 10 years.
Counties may also grant abatements but schools may generally not, except in very
unusual circumstances. A town must have a current abatement policy on file to consider
individual abatements. Collin County has a program to participate in abating up to 50%
of the county’s share of the property tax on approved projects.



6. Tax Increment Financing (TIF) Funds — cities and towns have the ability to establish
specific zones within the town to allow the incremental property and or sales taxes to be
used toward paying a developer back for investments made in the zone for public
improvements or for any use allowed under the 380 authorization. The funds can also be
used to offset debt that a town may issue to construct public improvements. For example,
if a developer were to spend $2 million on infrastructure improvements building roads
and the incremental revenue generated in the zone totals $200,000 per year, that revenue
could be used to pay back the developer. Or if the town were to issue $2 million in debt
to construct roads and the annual debt payment was $65,000 a year, the incremental
revenue could be used to pay that annual debt. The Town adopted a TIF District in 2016
and the County agreed to join in 2017.

7. Public Improvement Districts — these districts can be created to generate special
assessments against the property owners within the district to pay for public
improvements or maintenance of those improvements that would not apply to the town in
general. For example, if the town were to construct the same $2 million in roadways as
above, the town could set a special assessment in addition to the current town tax rate that
would apply to the properties in the district to pay for those improvements.

8. Other Agency Grants — the state offers several opportunities to obtain work force training
and other types of grants for specific uses.
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BY AND AMONG THE:

Town of Fairview, Texas

Town of Fairview Community Development
Corporation

Fairview Economic Development Corporation

Village at Fairview, L.P.



STATE OF TEXAS §
§  ECONOMIC DEVELOPMENT

§  AGREEMENT

COUNTY OF COLLIN  §

This Economic Development Agreement ("Agreement") is made by and among the Town
of Fairview, Texas, a Texas general law municipality, (the "Town"), the Fairview Economic
Development Corporation, a Texas non-profit corporation (the "FEDC"), the Town of Fairview
Community Development Corporation, a Texas non-profit corporation, (the "FCDC") (Town,
FEDC and FCDC collectively referred to as "Grantors"), and The Village at Fairview, L.P., a
Texas limited partnership ("Developer"), acting by and through their respective authorized
officers and representatives.

RECITALS:

WHEREAS, Developer desires to develop, construct, operate and maintain a retail
lifestyle shopping center consisting of at least 750,000 gross leasable square feet of floor area for
retail shopping known as The Village at Fairview ("Center") which is centerpiece of a planned
1,000,000 or more square foot mixed use development of residential, retail, office and other
commercial space and more fully described in submittals filed by Developer and approved by the
Town from time to time on an approximately 192 acre tract of land and improvements thereon
located at the northeast corner of US Highway 75 and Stacy Road in Fairview, Texas and being
further described in Exhibit "A" attached hereto and made a part hereof (the "Premises”); and

WHEREAS, Town desires an environmentally-friendly mixed use development to be
built consistent with Town approval for the Center and the Premises pursuant to the process
outlined in its Commercial Planned Development District ordinance and comprehensive plan,
and further desires the restoration of its old elevated storage tank on Stacy Road; and

WHEREAS, Developer and the Grantors have determined that certain street and other
infrastructure improvements further described herein need to be constructed both on and off the
Preinises in conjunction with the Center; and

WHEREAS, Town, with Collin County and City of Allen participation in the costs,
intends to design and construct Stacy Road as a six lane divided thoroughfare from US Highway
75 through the State Highway 5 intersection; and

WIIEREAS, Devcloper has agreed to advance funds to the Town for the Town’s share
of the cost to construct its share of Stacy Road from US Highway 75 through the State Highway
5 intersection and the Town has agreed to reimburse Developer for such funding as provided
herein; and

WHEREAS, Developer has agreed to advance funds for the cost of the design,
acquisition of right-of-way and construction of Fairview Parkway from Stacy Road to and
connecting with Ridgeview Road for that portion of Fairview Parkway that is not funded by
other parties prior to construction, and the Town has agreed to acquire the necessary right-of-
way and reimburse Developer for such funding as provided herein; and



WHEREAS, the development and construction of the Center will promote economic
development, stimulate business and commerce, create additional employment opportunities and
generate tax revenue; and

WHEREAS, Developer has advised Grantors that a contributing factor that would induce
Developer to develop the Center would be an agreement by Grantors to provide an economic
development grant to Developer to defray a portion of the costs to be incurred by Developer as a
consequence of developing and constructing the Center; and

WHEREAS, Grantors are authorized by Article III, Section 52-a of the Texas
Constitution, Chapter 380 of the TEX. LoC. Gov’T CODE, and the Development Corporation Act,
Article 5190.6, TEX. REv. Civ. STAT. to establish economic development programs; and

WHEREAS, the FEDC has concluded that the roadway improvements and other
infrastructure for the Center are necessary to promote or develop new or expanded business
enterprises and constitute a "project”, as that term is defined in Article 5190.6, TEX. REv. C1v.
STAT., and is willing to provide Developer with economic assistance hereinafter set forth for the
roadway improvements and infrastructure; and

WHEREAS, the FCDC finds the Center to be suitable for use for entertainment and
tourist purposes and constitutes a "project” as defined in Section 4B of Article 5190.6, TEX. REV.
Civ. STAT.; and

WHEREAS, the taxes from the Center and the Premises will provide the necessary
revenue to fund the grant and infrastructure improvements outlined in this Agreement and no
new or additional taxes will be imposed on the properties within the balance of the Town outside
of the Premises to support the Center, nor will any tax revenues of any type generated in any area
outside of the Premises be used to satisfy the financial obligations of the Grantors contained in
this Agreement; and

WHEREAS, Grantors have determined that providing economic development incentives
will further the public purposes and economic development goals of the Town;

NOW, THEREFORE, in consideration of the foregoing and other valuable
consideration, the sufficiency and receipt of which are hereby acknowledged, the parties agree as
follows:

ARTICLE I
THE CENTER

1.1 Construction. Developer agrees without cost to the Grantors to design,
construct, operate and manage or cause to be designed, constructed, operated and managed the
Center. The approximate location of the Center will be as shown on the site plan ("Site Plan")
attached hereto as Exhibit "B". The Center will be similar in quality to Eastern Shore Centre in
Spanish Fort, Alabama. The Center shall open with a minimum of 750,000 square feet of retail
space which shall include a minimum of two anchor tenants which shall be Dillards,
Macys/Foleys, or JC Penney (the "Anchor Stores").
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1.2 Center Construction Timeframe. Developer agrees to use reasonable
commercial efforts to: (i) have the plans prepared and all approvals thereof required by
applicable govemmental authorities obtained; (ii) have all necessary permits for grading to be
issued by all applicable governmental authorities; (iii) have grading pursuant to the respective
plans therefore commenced; and (iv) have all necessary permits for construction pursuant to the
respective plans therefore to have been issued by all applicable governmental authorities
("Commencement of Construction") of the Center no later than one calendar year afier the
Effective Date of this Agreement, and subject to events of Force Majeure to cause (i)
substantially completed in accordance with the approved plans; (ii) a certificate of substantial
completion has been issued by the architect(s); and (iii) certificates of occupancy have been
issued for two Anchor Stores and a minimum of 200,000 square feet of retail space in the Center
to occur on or before the expiration of three years after Commencement of Construction (the
"Opening Date"). The Center may be constructed in separate phases.

1.3  Lease Space. Developer in consideration of this Agreement does hereby agree to
lease to the City a maximum of 1,000 square feet of space in the Center for the purpose of a
police department substation ("Lease Space") the location of which is to be mutually agreed
upon by the parties; provided however, the parties agree that such Lease Space shall be a ground-
floor location, but shall not be a retail store front location.

(a) Term. The term of such lease for the Lease Space shall be for a period of five (5)
years commencing on the Opening Date and shall automatically renew for subsequent five (5)
year terms thereafter unless the Town gives written notice of termination to Developer prior to
the expiration of the then current lease term. The Town shall continuously occupy the Lease
Space during the lease term. The lease will terminate without further notice if it is not occupied
within six months of the Opening Date or a six nonth period during the lease term or five years
after this Agreement terminates.

(b) Rent. Town shall pay to Developer without offset or deduction annual rent in the
amount of One Dollar ($1.00) for the Lease Space, each payment of annual rent being due and
payable on the first day of the first calendar month of each lease year. All installments of rent
hereunder, when and as the same become due and payable, shall be paid in lawful money in the
United States at the time to Developer at such location as Developer may designate from time to
time.

(c) Utilities, Insurance and Taxes. In addition to annual rent, Town shall pay or
cause to be paid all charges for water, heat, gas, electricity, sewer and other utilities used in the
Lease Space throughout the lease term or any renewals thereof. Town shall pay the prorated
portion of insurance for the Lease Space. Town shall also pay all taxes assessed, levied, charged
or imposed upon or against the Lease Space as a result of the Town’s use thereof, if any.

1.4  Maintenance of Infrastructure. The Devcloper shall have sole responsibility
for and shall bear all costs for the maintenance of all surface infrastructure on the Premises,
including internal roads, fountains, landscaping, open space, streetlights, sidewalks, and parking
lots. Grantors shall be responsible for operation and maintenance of Town owned and operated

utilities.

ECONOMIC DEVELOPMENT AGREEMENT - Page 3




ARTICLE I
STACY ROAD AND FAIRVIEW PARKWAY IMPROVEMENTS

2.1 Stacy Road Funding. Developer agrees pursuant to this section to fund the
Town’s actual share of the costs for the construction of Stacy Road as a six lane divided
thoroughfare within 120 feet of right-of-way from US Highway 75 to State Highway 5 including
the intersections at U.S. Highway 75 and State Highway 5 including signalization, landscaping,
irrigation, signage, lighting and other customary road improvements ("Stacy Road Project") for
Town’s share of the cost of participation in the Stacy Road Project. The participation in the
Stacy Road Project is twenty-five percent (25%) by the Town and anticipated to be 25% by the
City of Allen and fifty percent (50%) by Collin County through tax increment financing or other
means negotiated by the parties. The Town shall use best efforts to obtain Collin County and
Allen participation in the Stacy Road project. Town shall fund its portion of the design costs of
Stacy Road to a maximum amount of $175,000. Prior to the City of Allen’s award of any
construction contract(s) for the Stacy Road Project, Developer shall deliver to Town, at
Developer’s option, a cash escrow or an irrevocable letter of credit with an effective date
concurrent with the contract(s) commencement date ("Letter of Credit") for the Town's portion
of the construction amount and the amount, if any, that the design cost exceeds $175,000. Upon
delivery to the Town of the cash escrow or Letter of Credit, the Town will promptly execute the
contract(s) agreeing to pay its portion for the Stacy Road Project. After the execution of the
construction contracts for the Stacy Road Project and Commencement of Construction pursuant
to that contract(s), the Town will make periodic payments to the contractor(s). Upon delivery to
the Town of the engineer’s approval of a contractor draw request of a portion of the construction
amount, the Town shall deliver to the bank and Developer written notification, via facsimile
using the form set forth in Exhibit "C" attached hereto and made a part hereof, to fund the
approved contractor draw request from Developer’s account and reduce the aggregate amount
available for drawing under the Letter of Credit by the amount of the draw request without the
necessity of amending the Letter of Credit. Town and Developer shall use reasonable
commercial efforts to cooperate with and encourage the City of Allen to cause the Stacy Road
Project to be completed on or before May 31, 2008. Upon completion of the Stacy Road Project
and acceptance thereof by the Town, the Town shall promptly notify Developer and the bank to
cancel and terminate the Letter of Credit. All risk of loss in connection with the letter of credit
shall be the sole responsibility of Developer.

2.2  Fairview Parkway Construction. Upon acquisition of the necessary right-of-
way by the Town, Developer shall cause the construction of Fairview Parkway as a four-lane
divided thoroughfare within 80 feet of right-of-way from Stacy Road to the north boundary of
the Premises and as a two lane roadway within 80 feet of right-of-way from the Premises to and
including the temporary connection to Ridgeview Road ("Fairview Parkway"). The Town shall
use reasonable commercial efforts to provide the remainder of the right-of-way for Fairview
Parkway through property donation or condemnation on or before December 31, 2006.
Developer shall use reasonable commercial efforts to cause Fairview Parkway to be completed
on or before May 31, 2008 with priority given to the four lane portion of Fairview Parkway.
Developer shall coordinate the construction of Fairview Parkway with other property owners
abutting Fairview Parkway. Developer’s cost for Fairview Parkway shall be reduced by any cost
participation by abutting property owners prior to construction. Developer shall fund the cost of
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right-of-way, design and construction of Fairview Parkway that is not funded by other property
owners prior to construction.

ARTICLE III
REIMBURSEMENT, GRANT AND OTHER INCENTIVES

3.1 Stacy Road and Fairview Parkway Reimbursement. Grantors agree to
reimburse Developer the funds advanced by Developer for the Town’s share of the design and
actual costs for the Stacy Road Project and Developer’s costs for the right-of-way, design and
construction of Fairview Parkway plus interest on all of the above from the date funds are
expended (collectively, the "Reimbursement").

3.2  Grant. The Grantors shall, upon the Opening Date, provide Developer with an
economic development grant equal to $40,000,000 plus interest (the "Grant") to offset
Developer’s cost of development of the Center, including but not limited to the cost of providing
anchor tenant incentives, internal streets, fountains, utilities, landscaping, streetlights, sidewalks,
land, parking lots, and other open space. The Grant shall be reduced by the amount Grantors pay
Developer for that portion of Fairview Parkway right-of-way located within the Premises.
Developer shall provide the Town manager with the cost of public infrastructure constructed
within the Premises which is included in the Grant. Developer shall allow the Town manager to
inspect the documentation to confirm the amount of the anchor tenant incentives. In the event
that one or more of the three contemplated Anchor Stores is not opened by date of substantial
completion under Section 1.2, then the Grant will be reduced by an amount equal to the incentive
offered by Developer to such Anchor Store(s).

3.3  Rollback Taxes. The Town will and hereby does waive any agricultural rollback
taxes due to the Town for the Premises. In the event Developer is required to pay any Town
agricultural rollback taxes for the Premises, the Town shall provide an economic development
grant and rebate to Developer in a timely manner (but not later than 30 days following receipt
thereof by the Town) in an amount identical to the agricultural rollback taxes paid to the Town
by Developer.

34  TImpact Fee Waiver. The Town will and hereby does waive all thoroughfare,
water and sewer impact fees for the Center.

3.5  Capital Recovery Fee Waiver. The Town will and hereby does waive any
capital recovery fees imposed against the Center.

3.6  Road or Utility Assessment Waiver. The Town will and hereby does waive any
road or utility assessments for the construction of any of the improvements provided in this

Agreement; however, the Developer shall work with the Town in a good faith effort to develop a
Public Improvement District for Premises (excluding the Center) and other neighboring

HATLLW J.L.I.J.PA - AL A AR — A A A -t —_—

properties for the maintenance, repair and periodic replacement of the Fairview Parkway
landscaping and streetscape improvements.

3.7  Permit and Inspection Fee Waiver. The Town will and hereby does waive any
building permit and inspection fees related to the Center, Stacy Road Project and Fairview
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Parkway. Developer shall reimburse the Town for the Town’s cost of out source inspection and
plan review services for the Center.

3.8 Sales Taxes on Construction Materials. To the extent allowed by Texas law,
Developer shall establish the Premises as the situs for sales tax purposes, and Town agrees to
rebate to Developer 50% of the sales taxes on construction materials for the Premises. Failure to
establish the situs for sales tax purposes is not a default under this Agreement.

3.9  Other Chapter 380 Incentives. To the extent the rebate of the agricultural
rollback tax rebate or the impact fee, capital recovery fee, road or utility assessment, building
inspection fee or sales taxes on construction materials are not otherwise permitted, Town agrees
to provide an economic development grant (the "Other Incentives") in accordance with this
Agreement and pursuant to Chapter 380 of the Texas Local Government Code in the amount of
the Other Incentive.

ARTICLE IV
PAYMENT OF REIMBURSMENT, GRANT AND OTHER INCENTIVES

4.1 Payments Through Tax Receipts. Grantors shall pay the Reimbursement, Grant
and Other Incentives as provided herein from the Grantors® receipts from the collection of sales
tax imposed by: (i) the FEDC pursuant to Section 4A. of Article 5190.6 TEX. REV. CIv. STAT.; (ii)
the FCDC pursuant to Section 4B of Article 5190.6 TEX. REv. C1v. STAT,; and (iii) the Town
pursuant to Chapter 321 of the Texas Tax Code, attributed to the sale of Taxable Items (as that
term is assigned by Chapter 151, TEX. TAX CODE, as amended) for storage, use or consumption
by Retailers (as that term is assigned by Chapter 151, TEX. TAX CODE, as amended) at or within
the Premises (the Town, 4A and 4B sales and use taxes collectively referenced herein as "Tax
Receipts"). The Reimbursement and that portion of the Grant used to pay for public
infrastructure will be made solely from the FEDC’s Tax Receipts for the duration of the
Agreement or until paid in full. If FEDC’s Tax Receipts are insufficient to pay for the
Reimbursement, the Reimbursement will be made from the Tax Receipts of first the FCDC and
then the Town. Grantors® obligation to provide the Reimbursement shall be solely from and only
to the extent of Grantors’ Tax Receipts from the Premises. Grantors® obligation to provide the
Reimbursement, any Grant payments, Other Incentives and any interest thereon shall be limited
to the extent of lawfully available funds from Grantors® collection of Tax Receipts from the
Premises. Under no circumstances shall Grantors be obligated to provide any Grant or Grant
payments and any applicable interest unless there is available Tax Receipts from the Premises.
Grantors shall provide each Grant in quarterly payments beginning on the last day of the first full
calendar quarter immediately following the Opening Date and continuing on the last day of each
succeeding calendar quarter until the earlier of (i} the Agreement is terminated and (ii) payment
in full of the accumulated Reimbursement Grant and Other Incentives and accrued interest,
unless the payments are sooner terminated. Any Grantor may pay all or a portion of the
Reimbursement, Grant or Other Incentives at any time without penalty subject to the terms of
this Agreement.

4.2  Minimum Annual Tax Revenue to Town, Beginning on the Opening Date, the
Town shall receive an amount annually equal to the greater of (i) an amount equal to $1,000,000
from the Town property taxes from the Premises and the Tax Receipts to the extent necessary,
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net of costs paid by Town annually on any portion of the incentives provided hereunder which is
refinanced by the Town under Section 4.6, or (ii) an amount equal to 20 percent (20%) of the
sum of the Tax Receipts and Town property taxes from the Premises. The Town shall receive
and retain all Town property taxes generated by the Premises. If the Town property taxes from
the Premises are insufficient to meet the formula above, the requisite amount of the Tax Receipts
shall be used to make up the difference and meet the minimum annual tax revenue. If the Town
property taxes from the Premises are greater than $1,000,000, the Town shall retain the total
amount of the Town property taxes and the condition of subparagraph (i) shall have been met.

4.3  Interest. The Reimbursement shall bear interest of 7.5% compounded annually
commencing on the date of the deposit of the cash escrow or the Town first withdraws the funds
provided to the Town by Developer through an irrevocable letter of credit for the Town's
participation in the cost of construction of Stacy Road Project or any portion thereof or the date
of expenditure of funds by Developer for Fairview Parkway. The unpaid portion of the Grant
and Other Incentives shall bear interest commencing on the Opening Date at the rate of 7.5%
compounded annually.

44  Sales Tax Receipts Certificate. During the term hereof, Developer or the then
owners or tenants on the Premises shall provide the Grantors, no later than thirty (30) days
following the end of each calendar quarter a certificate or other statement in a form reasonably
acceptable to the Grantors setting forth the sales tax imposed and collected for the sale of
Taxable Items for storage, use or consumption by Retailers at or within the Premises (including
Developer, any tenant, subtenant, lessee, licensee, concessionaire, retailer, merchant, or business,
at or within the Premises) for the previous calendar quarter which are to be used to determine
Developer’s eligibility for payments to Developer from lawfully available funds from Tax
Receipts, together with such supporting documentation as Grantors may reasonably request
("Sales Tax Receipts Certificate"). To the maximum extent possible, Grantors shall obtain
confirmation of the Tax Receipts from the Premises pursuant to Section 321.3022 of the Texas
Tax Code which shall constitute the Sales Tax Receipts Certificate. The Grantors shall calculate
the Tax Receipts and determine Developer’s entitlement to any Reimbursement, Grant or Other
Incentives, and pay any Reimbursement, Grant or Other Incentives payments during the term of
this Agreement based on the Sales Tax Receipts Certificates provided to Grantors. At the
request of the Grantors, Developer shall provide such additional documentation as may be
reasonably requested by the Grantors to evidence, support and establish the sales tax attributable
to the sale of Taxable Items by Retailers at the Premises and the Tax Receipts.

45  Collective Payments. The sum of required Grants, Reimbursement and Other
Incentives payments shall be aggregated and collectively paid by the Grantors from the Tax
Receipts, to the extent available. Except for the FEDC Tax Receipts which shall be used
exclusively for public infrastructure, the available Tax Receipts shall be applied on a prorata
basis in payment of any Grants, Reimbursement and Other Incentives then existing based on the
unpaid portion of such Grant, Reimbursement or Other Incentive, plus interest, as the case
maybe, to the sum total of the Grant, Reimbursement and Other Incentives.

4.6  Alternative Public Financing. The Developer shall reasonably cooperate with
the Town in identifying and securing alternative forms of project financing that will resuljc in
lower discount rates to the Town, including but not limited to Tax Increment Financing,
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Developer agrees to support creation of a public improvement district pursuant to Chapter 372 of
the Texas Local Government Code ("PID") to fund Fairview Parkway construction if requested
by Town prior to commencement of construction of Fairview Parkway so long as (a) the PID
does not include retail areas of the Center and (b) this Agreement is amended if necessary so that
the PID does not change the net economic results to Developer under this Agreement as
originally executed.

ARTICLE V
MISCELLANEOUS

5.1 Termination. This Agreement terminates upon the following:
(a) by written mutual agreement of all parties;

(b) by any Grantor, if Developer defaults or breaches any of the terms or conditions
of this Agreement and such default or breach is not cured;

(c) the earlier of (i) the expiration of twenty-two (22) years following the Opening
Date, and (ii) singular or collective payment of the Grant, Reimbursement and Other Incentives
by Grantors to Developer,

(d) by any Grantor, if any taxes owed to any Grantor by Developer (provided
Developer retains the right to timely and properly protest and contest any such taxes); or

(e) by any Grantor if Developer fails to continuously operate and maintain the Center
as a lifestyle retail shopping center.

5.2  Default., In the event a party fails to comply with the terms of this Agreement
and the party fails to cure such failure within 30 days after written notice from the other party
describing such failure or if such failure cannot be cured within such 30 day period and the
exercise of all due diligence, then if a party fails to commence such cure within 30 day period or
fails to continuously thereafter diligently pursue the cure of such failure, the other party may
pursue any remedy available at law or in equity and any legal proceedings brought to enforce the
terms of this Agreement, the prevailing party may recover its reasonable and necessary
attorney’s fees from the nonprevailing party as permitted by Section 271.159 of the Texas Local
Government Code, effective on December 1, 2005 or as it may be subsequently amended, or in
accordance with any means available at law or in equity.

53  Force Majeure. Whenever a period of time is herein prescribed for action to be
taken by a party, such party shall not be liable or responsible for, and there shall be excluded
from the computation for any such period of time, any delays due to force majeure, which term
shall include strikes, riots, acts of God, shortages of labor or materials, war, governmental
approvals, laws, regulations, or restrictions, or any other cause of any kind whatsoever which is
beyond the reasonable control of the parties.

54  Representations of the Grantors. The Grantors hereby represent and warrant
that they have full constitutional and lawful right, power and authority, under current applicable
law, to execute and deliver and perform the duties and obligations of this Agreement and all of
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the foregoing have been or will be duly and validly authorized and approved by all necessary
proceedings, findings and actions. Accordingly, this Agreement constitutes the legal, valid and
binding obligation of the Grantors, enforceable in accordance with its terms.

5.5  Representations of the Developer. Developer hereby represents and warrants
that Developer has full power to execute and deliver and perform the terms, duties, and
obligations of this Agreement and all of the foregoing has been duly and validly authorized by all
necessary proceedings. This Agreement constitutes the legal, valid and binding obligations of
Developer, enforceable in accordance with its terms.

5.6 Eminent Domain. If all or substantially all of the Center and Premises is taken
under power of eminent domain (which term as used in this Agreement shall include any
conveyance in avoidance or settlement of condemnation or eminent domain proceedings) or
other similar proceeding, then this Agreement shall terminate as of the date of taking of
possession by the condemning authority; provided however, Developer shall be compensated by
the condemning authority for the value of this Agreement. Grantor and Developer agree that if
less than all or substantially all of the Center and Premises is taken under power of eminent
domain or other similar proceeding, then this Agreement shall nevertheless continue in effect as
to the remainder of the Center and Premises; provided, however, that if Grantors and Developer
both agree within thirty (30) days following the taking that so much of the Center and Premises
has been taken or condemned as to make it economically unsound to attempt to use the
remainder thereof for the conduct of Developer’s business thereon, then this Agreement shall
terminate upon possession of such portion of the Premises by the condemning authority;
provided however, Developer shall be compensated by the condemning authority for the value of
this Agreement.

57  Binding Agreement. The terms and conditions of this Agreement are binding
upon the successors and assigns of all parties hereto.

5.8  Limitation on Liability. It is understood and agreed by the parties that
Developer, in the development of the Center and satisfying the conditions of this Agreement, is
acting independently, and the Grantors assume no responsibilities or liabilities to third parties in
connection with these actions.

5.9  No Joint Venture. It is acknowledged and agreed by the parties that the terms
hereof are not intended to and shall not be deemed to create any partnership or joint venture
among the parties. The Grantors, past, present and future officers, elected officials, employees
and agents of the Grantors do not assume any responsibilities or liabilities to any third party in
connection with the development of the Center or the design, construction or operation of the
Center.

5.10 A nonce tn antor  Develoner further acrees that the (-"I’Taﬂtors B.Ild t_heil' agel’lts
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and employees shall have a right to reasonable access to the Center, upon reasonable advance
written notice and subject to any security requirements, if any, to inspect the Center in order to
insure that the construction of the Center is in accordance with this Agreement and all applicable
Federal, State, and local laws and regulations.
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5.11 Assignment. Developer, its legal representatives or successors in interest shall
not assign, mortgage, pledge, encumber or otherwise transfer this Agreement or any part hereof,
or the interest of Developer under this Agreement, without obtaining the prior written consent of
Grantors, which shall not be unreasonably withheld or delayed. Notwithstanding anything
contained herein to the contrary, Developer may assign this Agreement, without the consent of
Grantors, provided Developer retains more than fifty percent (50%) of the ownership interests in
the Center (whether by stock, partnership or otherwise). In addition, without the consent of
Grantors, Developer may assign this Agreement to any construction lender ("Construction
Lender") providing a construction loan to Developer to pay the costs of constructing the Center,
and Construction Lender shall be entitled to succeed to Developer's rights under this Agreement,
if Construction Lender obtains title to the Premises by foreclosure or deed in lieu of foreclosure.
Construction Lender may assign any rights so acquired to a purchaser of the Premises from
Construction Lender following any such foreclosure or deed in lieu of foreclosure (a
"Subsequent Owner"); provided, however, that such assignment by Construction Lender to a
Subsequent Owner shall be subject to Grantors' consent, which consent shall not be unreasonably
withheld or delayed. As a condition to the exercise by Construction Lender or any Subsequent
Owner of Developer's rights under this Agreement, Construction Lender or Subsequent Owner,
as applicable, must satisfy all of Developer's obligations under this Agreement which are
conditions to the exercise of any such rights.

5.12 Notice. Any notice required or permitted to be delivered hereunder shall be upon
receipt sent by United States mail, postage prepaid, certified mail, return receipt requested,
addressed to the party at the address set forth below, by facsimile or by courier or other hand
delivery.

If intended for the Town:

Attn: Town Manager
Town of Fairview
500 S. Highway 5
Fairview, TX 75069
972-562-0522
972-548-0268 FAX

If intended for the FEDC:

Attn: President

Fairview Economic Development Corporation
500 S. Highway 5

Fairview, TX 75069

972-562-0522

972-548-0268 FAX
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If intended for the FCDC:

Aftn: President

Town of Fairview Community Development Corporation
500 S. Highway 5

Fairview, TX 75069

972-562-0522

972-548-0268 FAX

If intended for the Developer:

Attn: President

The MG Herring Property Group LLC
5710 LBJ Freeway

Suite 450

Dallas, Texas 75240-6399
972-448-0200

972-448-0248 FAX

With Copies to:

Attn: Barry R. Knight

Winstead Sechrest & Minick P.C.
5400 Renaissance Tower

Dallas, Texas 75270
214-745-5400

214-745-5390 FAX

5.13 Entire Agreement. This Agreecment is the entire Agreement between the parties
with respect to the subject matter covered in this Agreement. There is no other collateral oral or
written Agreement between the parties that in any rnanner relates to the subject matter of this
Agreement, except as provided in the Exhibits attached hereto.

5.14 Governing Law. This Agreement shall be governed by the laws of the State of
Texas; and venue for any action concerning this Agreement shall be in the State District Court of
Collin County, Texas.

5.15 Amendment. This Agreement may be amended by the mutual wrillen agreement
of the parties affected.

5.16 Legal Construction. In the event any one or more of the provisions contained in

oo A preceioadt choll fon oo sasans e held to be invalid, illeeal, or unenforceable in any respect,
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such invalidity, illegality, or unenforceability shall not affect other provisions, and it is the
intention of the parties to this Agreement that in lieu of each provision that is found to be illegal,
invalid or unenforceable, a provision be added to this Agreement which is legal, valid and
enforceable and is as similar in terms as possible to the provision found to be illegal, invalid or
unenforceable.
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5.17 No Conflicts of Interest. The Grantors represent and warrant that the Premises
upon which the Center is to be located is not owned by any officer or employee of the Grantors.

5.18 Recitals. The recitals to this Agreement are incorporated herein.

5.19 Gender. Words of any gender used in this Agreement shall be held and
construed to include any other gender, and words in the singular number shall be held to include
the plural, and vice versa, unless the context requires otherwise.

5.20 Counterparts. This Agreement may be executed in counterparts. Each of the
counterparts shall be deemed an original instrument, but all of the counterparts shall constitute
one and the same instrument.

5.21 Effectiveness of Agreement. This Agreement shall not become effective unless
Developer acquires fee simple title to the Premises on or before December 31, 2006. Developer
shall provide Grantors written confirmation of its acquisition of the Premises within ten (10)
days after closing the acquisition of the Premises. If Developer does not acquire fee simple title
to the Premises on or before December 31, 2006, this Agreement shall be null and void and of no
further effect.

EXECUTED on this_7 7/ _day of _W?&‘/j / , 2006.

Attest: TOWN OF FAIRVIEW, TEXAS

./ 0./ A

l l,au./ll ,;O'Jslfu/ VM 4 =
Carolyn J -/" es, To ecretary %\ X 3, Sim Israeloff, Mayor /7

7

_

EXECUTED on this X 7 day of LIV L0l , 2006.

W ECONOMIC DEVELOPMENT

¥ Ral

By: >
/\7&&&, resident
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EXECUTED on this _ 4/ _day of %ﬁ/ﬁﬁ/@ , 2006.

TOWN, AIRVIEW COMMUNITY
DEVELOP ENT CORP TION

-

By: i
Wmith, President

EXECUTED on this _Z/7 %aay of 400 fF , 2006,

THE VILLAGE AT FAIRVIEW LP,
a Texas limited partnership

By: Herring Village at Fairview GP Inc.,
a Texas corporation, its general partner

M.G. f{erring, Ir.,
Chief Executive Officer

TOWN’S ACKNOWLEDGMENT
STATE OF TEXAS §
COUNTY OF COLLIN g
This instrument was acknowledged before me on the XZ day of %%M ,
2006, by Sim Isracloff, Town Mayor of the Town of Fairview, Texas, on ehalf of said

municipality.
o @)’/ﬂ/m a(g W

Notary Publ - State of T

My Commission Expires:

7/ 0 f*f;é;‘-“?\

\ ..... B July 16, 2009
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FEDC’S ACKNOWLEDGMENT

STATE OF TEXAS §
§
COUNTY OF COLLIN §

This instrument was acknowledged before me on the day of '%22/;4%// .
2006, by Jim Smith, President of Fairview Economic Development Corporation, a Texas

Nonprofit Corporation, on behalf of said corporation.
/0’//7/ L %M/

Notary Publi / gtate of/'F/
My Commission Expires:
7L, %%, GAROLYN S. JONES
' & ‘ﬁ';} MY COMMISSION EXPIRES
"-"tom‘f* Juyy 16, 2009

FCDC’S ACKNOWLEDGMENT

STATE OF TEXAS §

§

COUNTY OF COLLIN §
This instrument was acknowledged before me on the é{ / _ day of o

2006, by Jim Smith, President of The Town of Fairview Community Development orporation,

on behalf of said corporation.
@//M/M 652 /Q/@—%/A)

Notary Publ/e/gtate of
My Commission Expires: ,
- ,f;p"-"-‘-f‘&b CAROLYN S. JONES
7 /..’J/ - ﬂf ﬁ};\ MY COMMISSION EXPIRES
“3%, "‘ July 16, 2000
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DEVELOPER’S ACKNOWLEDGMENT

STATE OF TEXAS §
§

COUNTY OF DALLAS §
This instrument was acknowledged before me on the ) | day of

2006, by M.G. Herring, Jr., Chief Executive Officer of Herring Village at Fairview GP Inc., a
Texas corporation, in its capacity as general partner of The Village at Fairview LP, a Texas

limited partnership, on behalf of said partnership.
Ohldpchuanch

otary Public, S;ﬂte of Texas

aribeny

My Commission Expires:
| o

g

,{ ROBIN J, UPCHURCH
H MY COMMISSION EXPIRES }
13

3

[L= 22700
K‘g. "::3‘1:.', 3 November 22, 2006
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EXHIBIT "A"

LEGAL DESCRIPTION OF PREMISES

NORTHERN TRACT ONE

BEING nine tracts of land situated in the John A. Taylor Survey, Abstract No. 909, the Joseph
Dixon Survey, Abstract No. 276 and the George Phillips Survey, Abstract No. 701, City of
Fairview, Collin County, Texas, and being all of the following tracts: a tract of land conveyed to
Greenville Stacy, L.P., by deed recorded in Volume 5737, Page 2503, Deed Records of Collin
County, Texas (D.R.C.C.T.), and filed in County Clerk's File No. 2004-0125020, a tract of land
conveyed to Russell Edward Schmidt and filed under County Clerk's File No. 95-0087628, a
tract of land (Tract 4) conveyed to Sloan Creek, L.P., by deed recorded in Volume 5058, Page
5734, D.R.C.C.T., and filed under County Clerk's File No. 2001-0154958, a tract of land
conveyed to PLF, Ltd., by deed recorded in Volume 4764, Page 2677, D.R.C.C.T., and filed
under County Clerk's File No. 2000-0107008, a tract of land conveyed to D-F Pacific No. 2, Inc.,
by deed recorded in Volume 3967, Page 1271, D.R.C.C.T., and filed under County Clerk's File
No. 97-0062262, a tract of land conveyed to Big Horn Partnership Fund, Ltd., and filed under
County Clerk's File No., 96-0001759, a tract of land conveyed to Big Horn Partnership Fund,
Ltd., by deed recorded in Volume 4561, Page 2379, D.R.C.C.T., and filed under County Clerk's
File No. 99-0149985 and a tract of land (Tract 1) conveyed to Sloan Creek, L.P., by deed
recorded in Volume 5058, Page 5734, D.R.C.C.T., and filed under County Clerk's File No. 2001-
0154958, and also being a portion of a tract of land conveyed to Little Big Horn Partnership
Fund, Ltd., by deed recorded in Volume 4409, Page 2864, D.R.C.C.T., and filed under County
Clerk's File No. 99-0056058 and a portion of a tract of land conveyed to Fairview Hwy. 5, Ltd.,
by deed recorded in Volume 5518, Page 3312, D.R.C.C.T., and filed under County Clerk's File
No. 2003-0201548, and being more particularly described as follows:

BEGINNING at a 5/8" iron rod set for corner at the intersection of the northwesterly right-of-
way line of the D.A.R.T. rail (100' R.O.W. at this point) and the north right-of-way line of FM
2786 (Stacy Road, 120" R.0.W.), said iron rod also being the southwesterly corner of said Big
Horn Partnership Fund, Ltd., tract (Vol. 4561, Pg. 2379);

THENCE N37°51'57"E, leaving the northwesterly right-of-way line of said D.A.R.T. rail and
along the northwesterly line of said Big Horn tract, a distance of 948.98 feet to a 5/8" iron rod set
for comer at the northwesterly corner of said Big Horn tract;

THENCE S89°01'57"E, along the north line of said Big Horn tract, a distance of 125.05 feettoa
capped iron rod found for corner, said capped iron rod being in the southeasterly right-of-way
line of said D.A.R.T. rail and the northwesterly corner of aforementioned Big Horn Partnership
Fund, Ltd. tract (CC# 96-0001759) and the southwesterly comer of aforementioned D-F Pacific
No. 2, Inc. tract;

THENCE N37°51'57"E, along the southeasterly right-of-way line of said D.A.R.T. rail, a
distance of 2276.61 feet to a capped iron rod found for corner at the northwesterly corner of
aforementioned Sloan Creek, L.P. tract (Tract 1);
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THENCE N89°58723"E, leaving the southeasterly R.O.W. line of said D.A.R.T. rail and along
the north line of said Sloan Creek, L.P. tract (Tract 1), a distance of 1364.83 feet to a 5/8" iron
rod set for corner in the west line of a tract of land conveyed to Geer Balance, Ltd. by deed
recorded in Volume 5516, Page 5636, D.R.C.C.T,;

THENCE S05°1021"W, along the west line of said Geer Balance tract and the east line of said
Sloan Creek tract (Tract 1), a distance of 430.19 feet to a 5/8" iron rod set for corner at the
beginning of a non-tangent curve to the left having a radius of 1000.00 feet, said iron rod also
being in the west line of a tract of land conveyed to Fairview Hwy. 5 Ltd., by deed recorded in
Volume 5518, Page 3312, D.R.C.C.T., and being the proposed centerline of relocated State
Highway 5;

THENCE, leaving the west line of said Fairview Hwy. 5 tract and along said non-tangent curve
to the left, an arc distance of 198.58 feet through a central angle of 11°22'41" and a chord
bearing and distance of $66°38'37"E, 198.26 feet to a 5/8" iron rod set for corner and the
beginning of a reverse curve to the right having a radius of 1405.00 feet;

THENCE along said reverse curve to the right, an arc distance of 1295.93 feet, through a central
angle of 52°50'53" and a chord bearing and distance of S45°54'30"E, 1250.48 feet to a 5/8" iron
rod set for corner in the north line of aforementioned Greenville Stacy, L.P. tract and the south
line of aforementioned Fairview Hwy. 5, Ltd. tract;

THENCE S$89°4127"E, along said common line between said Fairview Hwy. 5 tract and the
north line of aforementioned Greenville Stacy, L.P. tract, a distance of 457.43 feet to a 1/2" iron
rod found for corner in the northwesterly right-of-way line of State Highway 5, said 1/2" iron rod
also being the southeast corner of said Fairview Hwy. 5 tract and the northeast corner of said
Greenville Stacy tract, and being the beginning of a non-tangent curve to the right having a
radius of 1860.08 feet;

THENCE along the northwesterly right-of-way line of said State Highway 5, the easterly line of
said Greenville Stacy tract and said non-tangent curve to the right, an arc distance of 483.73,
through a central angle of 14°54'01" and a chord bearing and distance of S23°38'51"W, 482.37
feet to a concrete highway monument found for corner;

THENCE $31°07'19"W, continuing along said Highway right-of-way line and the east line of
said Greenville Stacy tract, a distance of 883.68 feet to a 1/2" iron rod found for comner at a
southerly corner of aforementioned Little Big Horn Partnership Fund, Ltd. tract;

THENCE $62°13"24"W, continuing along said Highway right-of-way line and along the south
line of said Little Big Homn tract, a distance of 86.62 feet to a 5/8" iron rod set for comer in the
north right-of-way line of aforementioned FM 2786 (Stacy Road);

THENCE N87°48'06"W, continuing along the south line of said Little Big Horn tract and the
north line of said FM 2786, a distance of 74.42 feet to a 5/8" iron rod set for corner at the
southeast corner of a tract of land conveyed to the Town of Fairview by deed recorded in
Volume 660, Page 184, D.R.C.C.T;
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THENCE N00°57'20"E, along the east line of said Town of Fairview tract, a distance of 43.42
feet to a 5/8" iron rod set for corner at the northeast corner of said Town of Fairview tract;

THENCE S89°13'40"W, along the north line of said Town of Fairview tract, a distance of 50.12
feet to a 5/8" iron rod set for corner at the northwest corner of said Town of Fairview tract;

THENCE S00°20'25"W, along the west line of said Town of Fairview tract, a distance of 43.53
feet to a 5/8" iron rod set for corner at the southwest corner of said Town of Fairview tract, said
5/8" iron rod also being in the north right-of-way line of aforementioned FM 2786 (Stacy Road);

THENCE NR88°49'57"W, along the north right-of-way line of said FM 2786 (Stacy Road), a
distance of 3520.94 feet to a concrete highway monument found for corner and the beginning of
a curve to the left having a radius of 5789.58 feet;

THENCE continuing along the north right-of-way line of said FM 2786 (Stacy Road) and said
curve to the left, an arc distance of 122.43 feet through a central angle of 01°12'42" and a chord
bearing and distance of N89°26'18"W, 122.43 feet to a 1/2" iron rod found for corner;

THENCE S$89°57'21"W, continuing along the north right-of-way line of said FM 2786 (Stacy
Road), a distance of 475.03 feet to the POINT OF BEGINNING and containing 8,271,236
square feet or 189.881 acres of land.
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NORTHERN TRACT TWO

BEING two tracts of land situated in the G. Phillips Survey, Abstract No. 701 and the Joseph
Dixon Survey, Abstract No. 276, City of Fairview, Collin County, Texas, and being all of the
same tract of land conveyed to Sloan Creek, L.P. (Tract 2) and all of the same tract of land
conveyed to Sloan Creek, L.P. (Tract 3) by deed recorded in Volume 5058, Page 5734, Deed
Records of Collin County, Texas (D.R.C.C.T.), and being more particularly described as follows:

BEGINNING at a 5/8" iron set in the east right of way line of U. S. Highway 75 and
inadvertently described in the previous document as being in the south line of the G. Phillips
Survey. Abst. #701 and the middle of Murray Road;

THENCE North 26°26'25" East, with said east right-of-way line, a distance of 35.27 feet to a
wood right-of-way post found for corner;

THENCE North 30°50'44" West, with said east right-of-way line, a distance of 53.05 feet to a
wood right-of-way post found for corner;

THENCE North 26°08'16" East, with said east right-of-way line, a distance of 86.23 feet to a
5/8" iron rod set for corner;

THENCE North 19°04'16" East, with said east right-of-way line, a distance of 103.50 feet to a
5/8" iron rod set for corner;

THENCE North 23°10'22" East, with said east right-of-way line, a distance of 170.61 feet to a
5/8" iron rod set for the most northerly corner of this tract;

THENCE South 00°28'12" West, leaving said east right-of-way line, a distance of 409.10 feet to
a 5/8" iron rod set for corner;

THENCE North 89°56'53" East, a distance of 20.57 feet to a 5/8" iron rod set for corner in the
northwesterly right-of-way line of the D.A.R.T. rail (100' R.0.W.};

THENCE South 37°51'57" West, along the northwesterly right-of-way line of said D.A.R.T. rail,
a distance of 764.47 feet to a 5/8" iron rod set for corner, said iron rod also being in the east
right-of-way line of aforementioned U.S. Highway 75;

THENCE North 17°08"28" East, along the east right-of-way line of said U.S. Highway 75, a
distance of 223.53 feet to a 5/8" iron rod set and the beginning of a curve to the left having a
radius of 5889.58 feet;

[

THENCE continuing along said east right-of-way and said curve to th
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THENCE North 27°11'29" East, continuing along said east right-of-way line, a distance of
153.30 feet to a 3/8" iron rod found for corner;
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THENCE North 59°54'57" East, continuing along said east right-of-way line, a distance of 85.46
feet to a wood right-of-way post found for corner;

THENCE North 26°30'47" East, continuing along said right-of-way line, a distance of 35.25 feet
to the POINT OF BEGINNING and containing 96,406 square feet or 2.213 acres of land.
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EXHIBIT "C"

[TOWN OF FAIRVIEW, TEXAS LETTERHEAD]

, 2006

[bank]
Letter of Credit Department
[bank address]

RE: Letter of Credit No. s issued , 2006 (" Letter of Credit")
Dear Sir:

Pursuant to the enclosed written approval of the contractor draw request executed by the
Town, you are hereby instructed to wire transfer $ ("Draw Amount") to [Town of
Fairview Bank Account] for payment of the contractor in accordance with the construction
contract between the Town of Fairview, Texas and [Contractor’s Name],
dated , 2006. You are hereby notified that the aggregate amount available for
drawing under the Letter of Credit is reduced by the Draw Amount without amending the Letter
of Credit.

Sincerely,

TOWN OF FAIRVIEW, TEXAS

By:

EXHIBIT C, Written Notification to Bank - Solo Page

Dallas_I'4348075\8
44555-1 3/21/2006



FIRST AMENDMENT
TO
The

ECONOMIC DEVELOPMENT
AGREEMENT

BY AND AMONG

Town of Fairview, Texas

Town of Fairview Community Development
Corporation

Fairview Economic Development Corporation

Village at Fairview, L. P.



STATE OF TEXAS
FIRST AMENDMENT TO ECONGMIC
DEVELOPMENT AGREEMENT

L W OO LG

COUNTY OF COLLIN

This First Amendment to Economic Development Agreement ("First Amendment") is
made effective as of May 1, 2007 {"Effective Date") by and among the Town of Fairview, Texas,
a Texas home mile mummpahty ("Town™), the Fairview Economic Development Corporation, a
Texas non-profit corporation ("FEDC™), the Town of Fairview Community Development
Corporaiton, a Texas non-profit corporation ("FCDC") (Town, FEDC and FCDC collectively
referred to as "Grantors") and The Village at Fairview, L.P., a Texas linited parinership
("Developer”), acting by and through their respective authorized officers and representatives.

RECITALS:

WHEREAS, on March 31, 2006 Grantors and Developer fully executed an Economic
Development Agreemeni ("Agreement") to provide infrastructure improvements and economic
development incentives to induce Developer to develop a retail lifestyle shopping center as
described in the Agresment; and

WHEREAS, Developer has acquired the Premises as defined in the Agreement; and

WHEREAS, Developer has attracted a hotel and conference center development on the
property shown in the approximate location on the site plan in Exhibit "A" attached hereto and
made a part hereot ("Hotel/Conference Center Site"); and

WHEREAS, in order to aitract the Hotel and Conference Center Grantors desire to
amend the Agreement to extend the term to twenty—hve {23) years and to increase the Grant
amotnt as set torth below; and

WHEREAS, Grantors and Developer desire to clarify the Agreement to provide for the
waiver of fmpact and othcr fees are applicable to land uses within the Center that are not retail in
nature; and

WHEREAS, Grantors and Developer desire to reinstate the Agreement and amendment
the Agreernent as set forth herein;

NOW, THEREFORE, in consideration of the foregoing and other valuable
consideration, the sufficiency and receipt of which are hereby acknowledged, Grants and
Developer agree as follows:

I The Premises as set forth in the Agreement are hereby amended to exclude the
HoerelfConference Center Site,

2. The Grant as set forth in Section 3.2 of the Agreement is hereby increased from
540,000,000.00 plus interest to $43,855,000 plus interest as set forth in the Agreement for
540,000,000 and interest from the Effective Date for $3,855.000 of the Grant amount. The
amount of the Grant shall be reduced by any amounts paid by the Town for Conference Center
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Sile pursuant to the Master Development Agreement between the Town, Developer and John
Hammons Revocable Trust Dated December 28, 1989, As Amended and Restated.

3. Secrion 3.1(c) of the Agreement is hereby amended 1o provide that the Agreement
teyminates uporn:

{c) the earlier of (1) the expiration of twenty-five (25) vears following the
Opening Date, and (2) singular or collective payment of the Grant,
Reimbursement and Other Incentives by Grantors to Developer.

4, The Center as defined in the Agreement shali consist of the retail and mixed use
development within the area shown on the site plan in Exhibit "A* attached hereto and made a
part hereof which replaces the site plan originally attached as Exhibit "B" io the Agreement.

3. The Agreement is hereby amended to delete Section 5.21. The Agreement as
amended by this First Amendinent, is and shall remain in full force and effect as written.
EXECUTED onthis ___} _dayof it 2007,
Alttest: TOWN OF FAIRVIEW, TEXAS
e uiie ooy By %ﬂ&%’//
-Ceralyndones, Town Secretary Sim Israeloff, Maycn//
Mickhelle Rinelary C Thravi /

Approved as to Form:

Town Attomey
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TOWN’S ACKNOWLEDGMENT

STATE OF TEXAS §
: §
COUNTY OF COLLIN  §

This instrument was acknowledged before me on the | day of \SLLA.L-'L .
2007, by Sim Israeloff, Town Mayor of the Town of Fairview, Texas. on behalf of said

\u e a e Suu ot

Notary Public, State of Texas

municipakity.

My Commission Expires:

by
N, o,

2- 1S-apll e .
; '»‘MICHELLE L RINEHART

NOTARY PUBLIC
State of Texas
=" Comm. Exp. $2-15-2011

Te st o

Aiatngmmeyrant
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FAIRVIEW-ECONOMIC DEVELOPMENT
CORPORATION /, 2

i
L L
By: /< J/"‘ 2 J:?f“"y’-‘f

}iﬁ}jﬂﬂ], PreSident

FEDC’S ACKNOWLEDGMENT

STATE OF TEXAS §
§
COUNTY.OF COLLIN §

This instrumen: was acknowledged before me on the s day of fl?_{
2007, by Jim Smith, President of Fairview Economic Development Corporation, a Te‘cas
’\.’onproﬁt Corporation, on behalf of said corporation.

—t // AN _.«5] .
/ i ;) Fro A O L’"'{'\j }E}J‘\
Notary Public, State of Texas

My Commission Expires:

i

g{_‘;g’;’); s ]

L,

A L "LoROA

Publis, Srate of Toxas
Nn\ti;‘;v Commission Expiras

Wm 2010
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TOWN O%»-R{"JRV IEW COMMUNITY
DEV }:}_Of”\AEf\FT CORPORA}LON

\ /
By: /ﬁ/ 7Z

J\?{h, PI‘GSiﬂ'CHt

ECDCS ACKNOWLEDGMENT

STATE OF TEXAS §
§
COUNTY OF COLLIN §

. -3 .

This instrument was acknowledged before me on the c:»éc{ day of _g}'_/;a 4
2007, by Jim Smith, President of The Town of Fairview Community Development Corpdration.
on behalf 6f said corporation.

— . s, ,-f Y .ﬁ
SR L 7( LA G
{ ’\mxary Public, State of Texas',

My Commission Expires:

: fc‘;s/n; ,/z'cf: Ji&: —— N

g 4 1ERESA L. JORDAN
Notary Public Stats of Texas
My Comnmission Expires
Oetobet 01, 2010 i
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THE VILLAGE AT FAIRVIEW LP,
a Texas limited partnership

By: Hexing Village at Fairview GP Inc.,
a Texas cofporaiion, its.gencral pariner

By:. S\
James A. Moomaw
Vice President

DEVELOPER’S ACKNOWLEDGMENT

STATE OF TEXAS §
§
COUNTY OF DALLAS §

This mstrument was acknowledged befors me on the /g %_J day of %,
2007. by James A. Moomaw, Vice President of Hemring Village at Fairview GP Inc., a Gexas
corporation, in its capacily as general pariner of The Village at Fairview LP, a Texas limited
pa.rmership, on behalf of said parlnership.

VITKI LYRINE | DENTON . g
f@ HOTARTY PUELIC STATE OF TEIAS ~" s \j‘yu-u_, Ag( gﬂg[t»,
,;?P:;\:, COMMISSIOR EXPIRES: A3 A et

MAY 15, 2010 Notary Public, State of Texas

:ﬁsﬂv;.wr-nnr o,

Wy Commission Exptres:

Tae, {:;!';,Luré

Dailas_1460699735
J4353-1 3715/2007
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STATE OF TEXAS §

§ SECOND AMENDMENT TO ECONOMIC
§ DEVELOPMENT AGREEMENT
COUNTY OF COLLIN  §

This Second Amendment to Economic Development Agreement ("Second Amendment")
is made effective as of July 8, 2008 ("Effective Date") by and among the Town of Fairview,
Texas, a Texas home rule municipality ("Town"), the Fairview Economic Development
Corporation, a Texas non-profit corporation ("FEDC"), the Town of Fairview Community
Development Corporation, a Texas non-profit corporation ("TFCDC™ (Town, FEDC and
TFCDC collectively referred to as "Grantors") and The Village at Fairview, L.P., a Texas limited
partnership ("Developer”), acting by and through their respective authorized officers and
representatives.

RECITALS:

WHEREAS, on March 31, 2006 Grantors and Developer fully executed an Economic
Development Agreement ("Original Agreement") and effective May 1, 2007 Grantors and
Developer entered into the First Amendment to Economic Development Agreement ("First
Amendment") (Original Agreement and First Amendment collectively "Agreement") to provide
infrastructure improvements and economic development incentives to induce Developer to
develop a retail lifestyle shopping center as described in the Agreement (the “Center’); and

WHEREAS, Developer has acquired the Premises as defined in the Agreement; and

WHEREAS, Developer has attracted a specialty food store development on the Premises
shown in the approximate location on the site plan in Exhibit "A" attached hereto and made a
part hereof ("SFS Site"); and

WHEREAS, the development and construction of the SFS Site will promote economic
development, stimulate business and commerce, create additional employment opportunities and
generate tax revenue; and

WHEREAS, Developer has advised Grantors that a contributing factor that would attract
a specialty food store development and induce Developer to develop the SFS Site would be an
agreement by Grantors to provide an economic development grant to Developer to defray a
portion of the costs to be incurred by Developer in developing and constructing the SFS Site; and

WHEREAS, Grantors are authorized by Article III, Section 52-a of the Texas
Constitution, Chapter 380 of the TEx. Loc. Gov’T CODE, and the Development Corporation Act,
Article 5190.6, TEX. REV. CIV. STAT. to establish economic development programs; and

WHEREAS, the FEDC has concluded that the roadway improvements and other
infrastructure for the Center and SFS Site are necessary to promote or develop new or expanded
business enterprises and constitute a "project”, as that term is defined in Article 5190.6, TEX.
REv. CIv. STAT., and is willing to provide Developer with economic assistance hereinafter set
forth for the roadway improvements and infrastructure; and
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WHEREAS, the TFCDC finds the Center and SEFS Site to be suitable for use for
entertainment and tourist purposes and constitutes a "project” as defined in Section 4B of Article
5190.6, TEX. REV. CIV. STAT.; and

WHEREAS, in order to attract the specialty food store, Grantors and Developer desire to
amend the Agreement to increase the Grant amount as set forth below; and

WHEREAS, Grantors and Developer desire to clarify the Agreement to provide for
certain waivers of impact and other fees are applicable to land uses within the Center that are not
retail in nature, as more particularly defined herein; and

WHEREAS, Grantors and Developer desire to maintain the Agreement and amend the
Agreement as set forth herein;

NOW, THEREFORE, in consideration of the foregoing and other wvaluable
consideration, the sufficiency and receipt of which are hereby acknowledged, Grantor and
Developer agree as follows:

1. The Center as set forth in the Agreement is hereby amended to include the SFS
Site. The Center as defined in the Agreement shall consist of the retail and mixed use
development within the area shown on the site plan in Exhibit "A" attached hereto and made a
part hereof ("Site Plan") which replaces the site plan originally attached as Exhibit "B" to the
Agreement.

2. Paragraph 2 of the First Amendment is deleted and is null and void. The Grant as
set forth in Section 3.2 of the Agreement is hereby increased to $48,685,934 plus interest.
Interest shall be paid on $40,000,000 as set forth in the Agreement. Interest shall be paid from
the Effective Date for $8,685,934 of the Grant amount. If Developer agrees to sell the Town
land within the Premises for a hotel or conference center, the purchase price shall be $5.50 per
square foot of land.

3. Section 4.1 of the Agreement is amended to add the following provision: Within
the SFS Site, 100% of the 4A and 4B Tax Receipts and 60% of the City Tax Receipts generated
by the specialty food store and 100% of the 4A and 4B Tax Receipts from the in-line commercial
space adjacent to the specialty food store shall be used to pay the Reimbursement, Grant and
Other Incentives. Tax Receipts from the platted outparcels within the SFS Site are excluded
from the Economic Development Agreement and shall not be used to pay the Reimbursement,
Grant or Other Incentives.

4. Upon Developer entering a binding agreement with the specialty food store to
locate on the SFS Site ("SFS Agreement") and on or before December 31, 2008, Developer
agrees to donate by special warranty deed 5 acres to the Town for a new town hall site ("Town
Hall Site") in the area generally shown on the Site Plan. Developer will provide the necessary
site preparation work, utilities to the site perimeter, and necessary concrete surface parking that
is striped and has lighting to reasonably serve a town hall approximately 20,000 square feet in
size (the "Town Hall"). The Town Hall Site shall be used for the Town Hall and related
accessory uses. The Town must begin construction of theTown Hall on the Town Hall Site in
2009 and complete construction of the Town Hall no later than June 30, 2010. Design elevations
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~ and building layout of the Town Hall shall be reasonably compatible with the architecture and
layout of the Center and shall be mutually agreed upon by Developer and Town, such agreement
not being unreasonably withheld or delayed. The Town Hall Site shall revert to Developer if the
Town fails to use the Town Hall Site for the Town Hall or the Town Hall is not developed in
accordance with the time frames set forth herein.

5. The Town agrees to waive all capital recovery fees, road and utility assessments,
and permit and inspection fees related to the SFS Site as well as all road impact fees related to
the 560 multifamily residential units to be developed in the area as generally shown on the Site
Plan. However, all Town water, wastewater, and transportation impact fees related to the SFS
Site shall be paid to the Town concurrent with issuance of building permits, and all third party
inspection and plan review expenses incurred by the Town shall be reimbursed by the Developer.

6. Section 1.3(c) of the Agreement is amended to provide that Developer shall pay
the cost of utilities for the police substation located within the Premises during the term of the
Agreement.

7. The recitals to this Second Amendment are incorporated herein.

8. The terms of the Agreement shall be applicable to this Second Amendment. The
Agreement as amended by this Second Amendment is and shall remain in full force and effect as
written.

9. This Second Amendment is contingent on Developer entering into the SFS
Agreement on or before December 31, 2008. In the event Developer determines in its sole
judgment that Developer is unable or unwilling to enter into SFS Agreement, this Second
Amendment shall be null and void and of no further effect and the Agreement shall remain in
full force and effect as written. If this Second Amendment is terminated, Developer shall within
90 days of termination reimburse to the Town rcasonable third party architectural and
engineering fees for the design of the Town Hall incurred by the Town from the Effective Date
to the date of termination of the Second Amendment.
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EXECUTED on this :l‘ day of (}J )i é)? R\D’[’, , 2008.

Aftest: TOWN OF FAIRVIEW, TEXAS

UIFMM\MDgM&M By: : /

ichelle Lewis Sirianni, Town Secretary Sim Israeloff, May /

Approved 0

Ay,
Town Attornev L/

TOWN’S ACKNOWLEDGMENT

STATE OF TEXAS §

§
COUNTY OF COLLIN  §

This instrument was acknowledged before me on the 2 day of Au}ux%/ ,
2008, by Sim Israeloff, Town Mayor of the Town of Fairview, Texas, on béhalf of said

municipality. 702%&&(4 O\N@x

otary Public, State of

My Commission Expires:

Oetoes 0),70]0

e “'-=

TERESA L. JORDAN
Notary Public, State of Toxas

My Commission Expires
October 01, 2010
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FAIRVIEW ECONOMIC DEVELOPMENT
CORPORATION

Chuck Williams, President

FEDC’S ACKNOWLEDGMENT

STATE OF TEXAS . §
§
COUNTY OF COLLIN §

This instrument was acknowledged before me on the q’ day of ,
2008, by Chuck Williams, President of Fairview Economic Development Corporation, a Texas
Nonprofit Corporation, on behalf of said corporation.

t -—

Notary Public, State of Texas
My Commission Expires:

\S 20t

i

N ", CHELLE L. LEWIS SIRIANNI
23, ':y_{,,;,% Mhllotary Public, Steta of Texas
LE My Commission Expiros

3 ebmary 16, 2011

N
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TOWN OF FAIRVIEW COMMUNITY
DEVELOPMENT CORPORATION

Chuck Williams, President

TFCDC’S ACKNOWLEDGMENT

STATE OF TEXAS §
| §
COUNTY OF COLLIN §

This instrument was acknowledged before me on the 4 day of f 1 ggggg ,
2008, by Chuck Williams, President of The Town of Fairview Community Develdpment

Corporation, on behalf of said corporation.
LLie b lle LUWSMM

Notary Public, State of Texas

My Commission Expires:

fob 1S

MICHELLE (. LEws SIRI
Notary Public, Siate of T&gg !
My Commigsion Expires
February 15, 2011

LSE

ey
g i

s o~
PG

e T RIS
R
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THE VILLAGE AT FAIRVIEW LP,
a Texas limited partnership

By: Herring Village at Fairview GP Inc,,
a Texas corporation, its general partner

y G"@ﬂg(/ /
Preside

DEVELOPER’S ACKNOWLEDGMENT

STATE OF TEXAS §
§
COUNTY OF DALLAS §

This instrument was acknowledged before me on the [ day of @ﬁﬁdé,

2008, by Gar Herring, Vice President of Herring Village at Fairview GP Inc., & Texas
corporation, in its capacity as general partner of The Village at Fairview LP, a Texas limited

partnership, on behalf of said partnership.

Notary Public, Stafé of Texas

My Commission Expires:

M [5{9,,:)(0

ﬂ VICKE LYNNE DENTON

()i WOTARY PUBLCSTATEUF TEXAS
COMMISHION EXPIRES:

MAY 15, 2010
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Exhibit "A"
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STATE OF TEXAS

§
$ THIRD AMENDMENT TO ECONOMIC
$ DEVELOPMENT AGREEMENT

§

COUNTY OF COLLIN

This Third Amendment to Economic Development Agreement ("Third Amendment") is
made effective as of July 7, 2009 ("Effective Date") by and among the Town of Fairview, Texas,
a Texas home rule municipality ("Town"), the Fairview Economic Development Corporation, a
Texas non-profit corporation ("FEDC"), the Town of Fairview Community Development
Corporation, a Texas non-profit corporation ("TFCDC") (Town, FEDC and TFCDC collectively
referred to as "Grantors") and The Village at Fairview, L.P., a Texas limited partnership
("Developer"), acting by and through their respective authorized officers and representatives.

RECITALS:

WHEREAS, on March 31, 2006 Grantors and Developer fully executed an Economic
Development Agreement ("Original Agreement"), Grantors and Developer entered into the First
Amendment to Economic Development Agreement effective May 1, 2007 ("First Amendment™)
and Grantors and Developer entered into the Second Amendment to Economic Development
Agreement effective July 8, 2008 ("Second Amendment") (Original Agreement, First
Amendment and Second Amendment collectively "Agreement") to provide infrastructure
improvements and economic development incentives to induce Developer to develop a retail
lifestyle shopping center as described in the Agreement (the “Center”); and

WHEREAS, Developer has acquired the Premises as defined in the Agreement; and

WHEREAS, Developer has entered into the SES Agreement on or before December 31,
2008 as required by Paragraph 9 of the Second Amendment; and

WHEREAS, Grantors and Developer desire to relocate the Town Hall Site and the
Center and no longer show the Hotel/Conference Center Site in accordance with the site plan
attached hereto as Exhibit "A" ("Site Plan") and made a part hereof; and

WHEREAS, Grantors and Developer desire to modify the Opening Date of the Center;
and

WHEREAS, Grantors and Developer desire to maintain the Agreement and amend the
Agreement as set forth herein;

NOW, THEREFORE, in consideration of the foregoing and other valuable
consideration, the sufficiency and receipt of which are hereby acknowledged, Grantors and
Developer agree as follows:

L. Site Plan. The Site Plan attached hereto as Exhibit "A" and made a part hereof
replaces the site plan in the Second Amendment.
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2. Town Hall Development. The Agreement is amended to comply with the terms
of the Town Hall Site Donation and Scope of Work Agreement between the Town and VF
Peripheral LLC effective June 3, 2009.

3. The Agreement is amended by adding a new paragraph 2.3 that reads as follows:

2.3 Open Space Improvements. Town shall pay for
improvements installed at the direction of Developer ("Open Space
Improvements") within the area labeled "Open Space" on the Site Plan.
The Town shall pay for the Open Space Improvements within 30 days of
presentment by Developer of invoices and other evidence reasonably
necessary to document the expenditures. The total cost of the Open Space
Improvements shall not exceed $400,000. The Open Space Improvements
shall be completed by the Opening Date. The Grant shall be reduced by
the amount the Town pays for the Open Space Improvements.

4. The recitals to this Third Amendment are incorporated herein.

5. The terms of the Agreement shall be applicable to this Third Amendment. The
Agreement as amended by this Third Amendment is and shall remain in full force and effect as
written.

EXECUTED on this_ 4 __ dayof _Puigizd: , 2000.
Attest: TOWN OF FAIRVIEW, TEXAS
Wic b bt s i Bw/mhéﬂfa’///
Michelle Lewis Sirianni, Town Secretary Sith I Ismeloff May01

Approved as to Form:

Town Attorney
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TOWN’S ACKNOWLEDGMENT
STATE OF TEXAS §

8
COUNTY OF COLLIN  §

This instrument was acknowledged before me on the X\ day of O-LLW ,
2009, by Sim Israeloff, Town Mayor of the Town of Fan'wew Texas, on behalf of said

municipality.

Notary Public, State of Texas

My Commission Expires:

o IS anl

ilﬂw,’ff, MICHELLE L. LEWIS SIRIANNI 3§
%% Notary Public, State of Texas  |{
,-'l.,_.E iy Commission Expires y
i Februdry 15, 2011 ¢

mm,,,

\h\

a§’
Iﬂ
ST

(
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FAIRVIEW ECONOMIC DEVELOPMENT
CORPORATION

o (el 0DE

Chuck Williams, President

FEDC’S ACKNOWLEDGMENT
STATE OF TEXAS §
8
COUNTY OF COLLIN $

This instrument was acknowledged before me on the \q day of OJ«{
2009, by Chuck Williams, President of Fairview Economic Development Corporation, a Texas
Nonprofit Corporation, on behalf of said corporation.

MUU»LQM L Lﬁ U(JUD ‘ a:u»

Notary Public, State of Texas

My Commission Expires:

E/QD [6) BD)U :'-'a'af;f, MICHELLE L, LEWIS SIRIANN! ‘

oy Notary Public, State of Texas
.‘ My Commission Expires
ey Februcry 15, 2011

'mnu“'

4,

\\:un,;,,
\\\;.--. o,,
Jm
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TOWN OF FAIRVIEW COMMUNITY
DEVELOPMENT CORPORATION

SO0

Ch\cl( Williams, President

TFCDC’S ACKNOWLEDGMENT

STATE OF TEXAS §
§

COUNTY OF COLLIN §
This instrument was acknowledged before me on the ]g day of Qﬂ%@
Development

2009, by Chuck Williams, President of The Town of Fairview Community
Corporation, on behalf of said corporation.

e e L Lo Swa LLL

Notary Public, State of Texas

My Commission Expires:

b 1S 20

,
-rE
2

SR, MICHELL
e, E L LEWIS $IR) -
z  Notary Public, State of T:;:,;Jg' l ;

5 __&ﬂt:::_

\\\lllllq,

My Commuss;on Expires
Februcry 15, 20?]

s

S F
LG

oF 1EIw
i} r{ i
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